NOTES ON GENDER JUSTICE & FEMINIST JURISPRUDENCE 


Module 1 


Women Empowerment as a social change — Role of law in empowering women - Feminism 
and Feminist Jurisprudence — Different Theories of Feminism and Feminist Jurisprudence — 
Distinction between “sex” (nature) and “gender” (culture) — Concept of Gender Justice — 
Gender Discrimination — Gender Equality. 


WOMEN EMPOWERMENT AS A SOCIAL CHANGE 


In simple terms, empowerment means giving power or authority to an individual. The 
empowerment of women has been extensively debated and written about all over the world. 
Sociologist Dhruba Hazarika has rightly said that empowerment of women means equipping 
them to be economically independent, self-reliant, in addition to providing positive self-esteem 


to face any difficult situation. Women should be equipped enough to participate in any 
development process. 


Women in Indian society have come a long way from the days of being worshipped as 
goddesses to being molested and harassed—gruesome domestic violence cases, acid attacks 
and rapes. Statistics pertaining to crimes against women have been comprehensively recorded 
and collated by the National Crimes Records Bureau under various headlines such as 
trafficking, dowry deaths and rapes. These statistics are alarming. It is imperative for all Indians 
to tackle these problems and improve initiatives and legislation that empower women and girls. 
Over the years, a steady rise in the adversities faced by Indian women and girls has taken place. 
Some major challenges that India faces are poverty, a lack of education, health and safety. 


Although the Indian constitution grants certain constitutional and legal privileges to women 
pertaining to equality and fundamental rights, some special provisions were also introduced to 
strengthen the process of providing equal status to women. These special initiatives include: 


1) Setting up a National Commission for Women: This is a statutory body that seeks to 
monitor and study matters related to constitutional and legal safeguards provided to women; 
review existing legislations; and suggest amendments. There is a need for the government to 
come up with special provisions for women in legal as well as social aspects. 


2) A reservation of seats for women in local self-government by ensuring one-third of total 
seats for women in both urban and rural areas. 


3) The National Plan of Action for the Girl Child to ensure the survival, protection and 
development of girls. 


4) The National Policy for the Empowerment of Women, in which the goal is to bring about 
the advancement and development of women empowerment all over India. 


It is important to note the third objective of the United Nations’ Millennium Development 
Goals (MDG): “Promote gender equality and women empowerment. “India had agreed upon 
the MDGs to reduce disparity. According to the Indian government’s report in 2009: 
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“Participation of women in employment and decision-making remains far less than that of men, 
and the disparity is not likely to be eliminated by 2015. In addition, the labor market openness 
to women in industry and services has only marginally increased from 13-18 percent between 
1990-1991 and 2004-2005. 


It is crucial that society understands the importance of equal rights given to women. The Indian 
government has already introduced schemes such as the Support to Training and Employment 
Program (STEP), among others, to facilitate equal employment opportunities for women. 
Initiatives such as “Beti Bacho, Beti Padhao Yojana” (Save girl child, educate girl child) 
strive toward generating awareness and improving welfare services meant for women in India. 
Nongovernmental organizations (NGO) are consistently working toward enabling economic as 
well as social empowerment of women through various initiatives. Many firms, under their 
corporate social responsibility initiatives, have also started running women empowerment 
programs in rural and urban areas. 


The initiatives undertaken by the government, NGOs and the corporate sector are solely 
revolved around conducting programs for women; but at some point, we forget that it’s a two- 
way Street. 


It is crucial to sensitize men and boys at a young age, so they become an integral part in bringing 
about a transformation on women empowerment in Indian society. When men start respecting 
women and accepting them as equals, a lot of gender-based inequalities will reduce 
considerably. Hence, the efforts put forth by the public and private sectors have to be 
complemented with gender sensitization initiatives. A gradual change is now visible in modern- 
day India, and this can be seen in large cities. Women now have diverse professions as doctors, 
engineers, entrepreneurs, pilots, taxi drivers and police officers. They have found employment 
in fields that have been traditionally considered male-dominated. 


Though women have outshined in every field, they still face discrimination at almost every 
level of employment. Gender bias is evident from the lack of workplace promotions to lack of 
basic sanitation facilities for female drivers in India. 


Even though Indian women face numerous hurdles and challenges, it has not deterred their 
confidence and enthusiasm to bring about a powerful social change. They are forging a new 
path toward achieving social and economic empowerment. Kofi Annan, the former secretary- 
general of the United Nations, once stated: “There is no tool for development more effective 
than the empowerment of women.” Indian women are treading toward empowerment to make 
conscious, progressive decisions for themselves. 


“Change” refers to any deviation from accepted way of life or established lives. Social change 
is the change in society at large. Society has been defined by Maclver as “web of social 
relationships”. Change which has occurred in these social relationships is social change. Thus 
whatever perceptible alterations or modifications taking place in the mutual behaviour between 
individuals is the sign of social change. Since society is a process not product. If it had been 
product then there would not have been changes. Processes are ongoing change therefore they 


NOTES ON GENDER JUSTICE & FEMINIST JURISPRUDENCE 


bound to change. Society is changeful and dynamic, it can never remain static. We can say that 
change is a law of society unchanging society is a myth. Women have been key agents of social 
change as well, and because of social change there is tremendous change in the lives of women. 
These women are not only the beneficiaries of change they are the key agents for change. 
Throughout India’s long struggle for independence, women stood shoulder to shoulder with 
men. The Freedom Movement was their (women) movement, and the battles were 
their(women) battles. In fact, it was a woman- Rani of Jhansi who fired the first shot that began 
the freedom struggle in 1857. While the women of India worked, fought and died for freedom, 
few have been able to share the fruits of that freedom. They remain subjugated, marginalized 
and disenfranchised, as they have been throughout history. Today, their struggle for bringing 
change is again the nation’s struggle. Freedom for India’s women means freedom for India to 
create a new future. 


History of Women Status in India 


Change in the attitude of women is not from recent time but, change has taken place many 
years ago. Chitkara (2001) in her book “women and social transformation” mentions that, the 
major impetus in recent years, in bringing about a change in the attitude of women has come 
from the national movement for independence. The appeal to women ‘per se’ was a major 
plank in Gandhi’s policy. Participation of women in the politics of the national movement was 
an act of patriotism and political life became a respectable vocation for a woman. 


The reason of requirement of change among women is the history of status of women itself. 
For example, Manu the Hindu law giver has given both positive and negative statement about 
the status of women in particular family and in society as a whole. He considered woman to be 
submissive to man in her entire life. 


During Vedic period, women enjoyed good status by having access to education. Later in 
Puranic period the status of women got lowered. And in Buddhist period new discourses 
prepuberty marriages, participation in religious ceremonies etc. were imposed. In Medieval 
Period women were secluded and educational opportunities were vanished. With efforts of 
many saint’s education was again introduced to women. 


Under British rule social problems such as sati, infanticide, slavery, child marriage, prohibition 
of widow remarriage, and lack of women’s rights were paid attention by Indian social reformers 
and British. 


Gradually women started to take part in social movements and freedom movements. Women’s 
quest for equality with men has become universal. The history of women’s status has been of 
ups and downs. Their status was influenced by social, economic, and political conditions at 
different times. 


In Indian constitution the concept of equality has been introduced through various provisions 
such as laws concerning marriage, divorce, widow remarriage, prohibition of sati, dowry, child 
marriage, etc., has helped in the foundation of present status of women. It has also improved 
higher education, economic status, empowerment and employment of women. In this paper 
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different dimensions or aspects have been used to analyse the social change amongst women. 
They are education, empowerment, employment, politics have been discussed below: 


Social Change through Education 


Education is a powerful aspect in modernization of Indian society. Education is the only 
institution which gives women equal status, equal rights and equal opportunities etc. In pre- 
independent India education was restricted to males of upper strata, in the sense, male members 
of the Brahmin community. Even the Brahmin females were deprived of the opportunity of 
education. At present the change of scenario can be seen. When girl child take birth the 
members of the society suggest the parent to provide her with, level best education. That is 
why even the government facilitating the parents of girl child with bhagya laxmi scheme, mid- 
day meals provision of free books and uniform etc, now people are more interested to give 
education to their female children also. 


Because of various governmental initiatives female literacy rate is increasing decade by decade 
but still it is less than male literacy rate. Kerala and Mizoram are first and second states to have 
highest female literacy rate. We find improvement in social and economic status of women in 
these two states because of education. 


Education in India has achieved amazing success during the last fifty- five years. Its 
achievements, both in absolute and relative terms, have been remarkable. The fact becomes 
more visible when we compare the present situation with the one existing at the time of 
independence. After independence, it was recognized that education formed a vital aspect of 
the modernization processes. 


Social Change through Empowerment 


The word ‘empowerment’ itself signifies the presence of ‘power’. Women empowerment is 
nothing but enhancement of their position in power structure of the society. This is the most 
important concept which brings about change in the womenfolk. Women as an individual is 
said to be empowered when she has the right and ability to make and influence decisions. She 
may be economically, socially, or politically empowered. It is necessary that women be 
politically empowered for the holistic development of nation. Political empowerment of 
women has been defined by Datta as the “acquisition of the capacity as well as the adoption of 
needed strategy by women in order to exercise their powers more effectively and 
professionally, for their own development in particular and of the society in general”. 


Social Change through Employment 


When it comes to the matter of employment of women, most of them get employment in the 
unorganized/informal sector. The reasons behind this, is that their work is invisible and unpaid 
in household. When women do house, hold work it is considered that she is not doing any 
extraordinary work but her duty for which she is the most suitable one. Contrary to this man 
work is considered as hard work which is dedicated for the family. Because of patriarchal 
followings women suffer from inequality which is reflected in tasks assigned to them and lower 
wages paid to them. Addition to this there is a lack of support in services such as hostels, 
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créches, maternity services etc. Illiteracy and close pregnancies further aggravate their position 
as employees along with this the several exploitation and vulnerability from which they suffer 
which made them unequal partners in the employment market and accordingly in economic 
development. This also because of absence of awareness about social legislation, Low 
economic status, lacuna and disparities in the personal laws governing marriage, divorce, 
maintenance, inheritance etc., have contributed to the lower status of women in Indian society. 
Coupled with this is the gender bias arising out of the patriarchal system which makes their 
position still worse, girls are discriminated against in terms of health, malnutrition, secretion 
and education inputs. This has resulted in lower education, health and nutritional standards 
among girls, with the result that women are not only deprived of development inputs but this 
also, retards their active participation in development. 


Social Change through Politics 


Modern Indian women can be seen enjoying the high offices such as President, Prime Minister, 
speaker in loksabha and leader of the opposition. But in Indian history we do not find that 
women have been given a respectable administrative or political position. Even today when we 
look into the women’s participation in politics, the number of women politician is much more 
less than compared to the number of men politician. This is because of lower percentage of 
participation in voting, in public administration and in public debate and lack of supporting 
atmosphere in political sphere. Significant changes occurred in the social, economic and 
political status of women during the 19th century in India. The women who are in politics they 
belong to the urban elite group. The poorer women are restricted to domestic life. There is also 
an irony that higher percentage voting women belong to the rural and poor background, when 
compared to the percentage urban and educated background women are less. 


ROLE OF LAW IN EMPOWERING WOMEN 


Why we Need women Empowerment? 


Need for empowerment arose due to centuries of domination and discrimination done by men 
over women; women are the suppressed lot. They are the target of varied types of violence and 
discriminatory practices done by men all over the world. India is no different. 


India is a complex country. We have, through centuries, developed various types of customs, 
traditions and practices. These customs and traditions, good as well as bad, have become a part 
of our society’s collective consciousness. We worship female goddesses; we also give great 
importance to our mothers, daughters, sisters, wives and other female relatives or friends. But 
at the same time, Indians are also famous for treating their women badly both inside and outside 
their homes. 


Indian society consists of people belonging to almost all kinds of religious beliefs. In every 
religion women are given a special place and every religion teaches us to treat women with 
respect and dignity. But somehow the society has so developed that various types of ill 
practices, both physical and mental, against women have become a norm since ages. For 
instance, sati pratha, practice of dowry, parda pratha, female infanticide, wife burning, sexual 
violence, sexual harassment at work place, domestic violence and other varied kinds of 
discriminatory practices; all such acts consist of physical as well as mental element. 
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The reasons for such behaviour against women are many but the most important one is the 
male superiority complex and patriarchal system of society. Though to eliminate these ill 
practices and discrimination against women various constitutional and legal rights are there but 
in reality, there are a lot to be done. Several self-help groups and NGOs are working in this 
direction; also, women themselves are breaking the societal barriers and achieving great heights 
in all dimensions: political, social and economic. But society as a whole has still not accepted 
women as being equal to men and crimes or abuses against women are still on the rise. For that 
to change, the society’s age-old deep-rooted mind set needs to be changed through social 
conditioning and sensitization programmes. 


Therefore, the concept of women empowerment not only focuses on giving women strength 
and skills to rise above from their miserable situation but at the same time it also stresses on 
the need to educate men regarding women issues and inculcating a sense of respect and duty 
towards women as equals. In the present write-up we will try to describe and understand the 
concept of Women Empowerment in India in all its dimensions. 


What is Women Empowerment? 


Women empowerment in simple words can be understood as giving power to women to decide 
for their own lives or inculcating such abilities in them so that they could be able to find their 
rightful place in the society. 


According to the United Nations, women’s empowerment mainly has five components: 


Generating women’s sense of self-worth; 

Women’s right to have and to determine their choices; 

Women’s right to have access to equal opportunities and all kinds of resources; 
Women’s right to have the power to regulate and control their own lives, within and 
outside the home; and 

Women’s ability to contribute in creating a more just social and economic order. 


Thus, women empowerment is nothing but recognition of women’s basic human rights and 
creating an environment where they are treated as equals to men. 


Women Empowerment in India 


Historical Background: 

From ancient to modern period, women’s condition-socially, politically and economically- has 
not remained same and it kept changing with times. In ancient India, women were having equal 
status with men; in early Vedic period they were very educated and there are references of 
women sages such as Maitrayi in our ancient texts. But with the coming of famous treatise of 
Manu i.e. Manusmriti, the status of women was relegated to a subordinate position to men. 


All kinds of discriminatory practices started to take from such as child marriage, devadashi 
pratha, nagar vadhu system, sati pratha etc. Women’s socio-political rights were curtailed and 
they were made fully dependent upon the male members of family. Their right to education, 
right to work and right to decide for themselves were taken away. 

During medieval period the condition of women got worsened with the advent of Muslim rulers 
in India; as also during the British period. But the British rule also brought western ideas into 
the country. 
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A few enlightened Indians such as Raja Ram Mohun Roy influenced by the modern concept of 
freedom, liberty, equality and justice started to question the prevailing discriminatory practices 
against women. Through his unrelenting efforts, the British were forced to abolish the ill- 
practice of Sati. Similarly, several other social reformers such as Ishwar Chandra Vidyasagar, 
Swami Vivekananda, Acharya Vinoba Bhave etc. worked for the upliftment of women in India. 
For instance, the Widow Remarriage Act of 1856 was the result of Ishwar Chandra 
Vidyasagar’s movement for improving the conditions of widows. 


Indian National Congress supported the first women’s delegation which met the Secretary of 
State to demand women’s political rights in 1917. The Child Marriage Restraint Act in 1929 
was passed due to the efforts of Mahhommad Ali Jinna, Mahatma Gandhi called upon the 
young men to marry the child widows and urged people to boycott child marriages. 


During freedom movement, almost all the leaders of the struggle were of the view that women 
should be given equal status in the free India and all types of discriminatory practices must 
stop. And for that to happen, it was thought fit to include such provisions in the Constitution 
of India which would help eliminate age-old exploitative customs and traditions and also such 
provisions which would help in empowering women socially, economically and politically. 


Constitution of India and Women Empowerment 


India’s Constitution makers and our founding fathers were very determined to provide equal 
rights to both women and men. The Constitution of India is one of the finest equality documents 
in the world. It provides provisions to secure equality in general and gender equality in 
particular. Various articles in the Constitution safeguard women’s rights by putting them at par 
with men socially, politically and economically. 


The Preamble, the Fundamental Rights, DPSPs and other constitutional provisions provide 
several general and special safeguards to secure women’s human rights. 


Preamble: 

The Preamble to the Constitution of India assures justice, social, economic and political; 
equality of status and opportunity and dignity to the individual. Thus, it treats both men and 
women equal. 


Fundamental Rights: 
The policy of women empowerment is well entrenched in the Fundamental Rights enshrined 
in our Constitution. For instance: 


Article 14 ensures to women the right to equality. 

Article 15(1) specifically prohibits discrimination on the basis of sex. 

Article 15(3) empowers the State to take affirmative actions in favour of women. 
Article 16 provides for equality of opportunity for all citizens in matters relating to 
employment or appointment to any office. 


These rights being fundamental rights are justiciable in court and the Government is obliged 
to follow the same. 


Directive Principles of State Policy: 
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Directive principles of State Policy also contains important provisions regarding women 
empowerment and it is the duty of the government to apply these principles while making laws 
or formulating any policy. Though these are not justiciable in the Court but these are essential 
for governance nonetheless. Some of them are: 


Article 39 (a) provides that the State to direct its policy towards securing for men and 
women equally the right to an adequate means of livelihood. 

Article 39 (d) mandates equal pay for equal work for both men and women. 

Article 42 provides that the State to make provision for securing just and humane 
conditions of work and for maternity relief. 


Fundamental Duties: 
Fundamental duties are enshrined in Part IV-A of the Constitution and are positive duties for 
the people of India to follow. It also contains a duty related to women’s rights: 


Article 51 (A) (e) expects from the citizen of the country to promote harmony and the spirit of 
common brotherhood amongst all the people of India and to renounce practices derogatory to 
the dignity of women. 


Other Constitutional Provisions: 

Through 73rd and 74th Constitutional Amendment of 1993, a very important political right has 
been given to women which is a landmark in the direction of women empowerment in India. 
With this amendment women were given 33.33 percent reservation in seats at different levels 
of elections in local governance i.e. at Panchayat, Block and Municipality elections. 


Thus, it can be seen that these Constitutional provisions are very empowering for women and 
the State is duty bound to apply these principles in taking policy decisions as well as in enacting 
laws. 


Specific Laws for Women Empowerment in India 


Here is the list of some specific laws which were enacted by the Parliament in order to fulfil 
Constitutional obligation of women empowerment: 


To uphold the Constitutional mandate, the State has enacted various legislative measures 
intended to ensure equal rights, to counter social discrimination and various forms of violence 
and atrocities and to provide support services specially to working women. Although women 
may be victims of any of the crimes such as 'Murder', ‘Robbery’, 'Cheating' etc, the crimes, 
which are directed specifically against women, are characterized as 'Crime against Women". 
These are broadly classified under two categories. 


(1) The Crimes Identified Under the Indian Penal Code (IPC) 
(i) Rape (Sec. 376 IPC) 
(ii) Kidnapping & Abduction for different purposes ( Sec. 363-373) 
(111) Homicide for Dowry, Dowry Deaths or their attempts (Sec. 302/304-B IPC) 
(iv) Torture, both mental and physical (Sec. 498-A IPC) 
(v) Molestation (Sec. 354 IPC) 
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(vi) Sexual Harassment (Sec. 509 IPC) 
(vii) Importation of girls (up to 21 years of age) 


(2) The Crimes identified under the Special Laws (SLL) Although all laws are not gender 
specific, the provisions of law affecting women significantly have been reviewed periodically 
and amendments carried out to keep pace with the emerging requirements. Some acts have 
special provisions to safeguard women and their interests like 


(i) The Family Courts Act, 1954 

(11) The Special Marriage Act, 1954 

(iii) The Hindu Marriage Act, 1955 

(iv) The Hindu Succession Act, 1956 with amendment in 2005 
(v) Immoral Traffic (Prevention) Act, 1956 

(vi) The Maternity Benefit Act, 1961 (Amended in 1995) 

(vii) Dowry Prohibition Act, 1961 

(viii) The Medical Termination of Pregnancy Act, 1971 

(ix) The Contract Labour (Regulation and Abolition) Act, 1976 
(x) The Equal Remuneration Act, 1976 

(xi) The Prohibition of Child Marriage Act, 2006 

(xii) The Criminal Law (Amendment) Act, 1983 

(xiii) Indecent Representation of Women (Prohibition) Act, 1986 
(xiv) Commission of Sati (Prevention) Act, 1987 


(xv) The Protection of Women from Domestic Violence Act, 2005 
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Feminism 


The term ‘feminism’ is derived from the Latin word ‘femina’, meaning woman. The Oxford 
Dictionary defines this term as a movement or theory supporting women’s rights on the 
grounds of equality of the sexes. The New Encyclopedia Britannica defines the women’s 
movement “as a social movement concerned with changing the roles of women” 
(Encyclopedia, 1974, 732). It embraces widely varying organisations, individuals, and ideas 
ranging from the call for moderate reforms of society to those advocating radical changes. All 
share a common view that women must be free to decide their own careers and life patterns. 


Feminism, the belief in the social, economic, and political equality of the sexes. Although 
largely originating in the West, feminism is manifested worldwide and is represented by 
various institutions committed to activity on behalf of women’s rights and interests. 
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Throughout most of Western history, women were confined to the domestic sphere, while 
public life was reserved for men. In medieval Europe, women were denied the right to 
own property, to study, or to participate in public life. At the end of the 19th century in France, 
they were still compelled to cover their heads in public, and, in parts of Germany, a husband 
still had the right to sell his wife. Even as late as the early 20th century, women could neither 
vote nor hold elective office in Europe and in most of the United States (where several 
territories and states granted woman suffrage long before the federal government did so). 
Women were prevented from conducting business without a male representative, be it father, 
brother, husband, legal agent, or even son. Married women could not exercise control over their 
own children without the permission of their husbands. Moreover, women had little or no 
access to education and were barred from most professions. In some parts of the world, such 
restrictions on women continue today. 


History 


In an attempt at some kind of classification, histories of feminism in the West have talked about 
the historical appearance of strong feminist movements as a series of 41 ‘waves’. 


Thus ‘first wave’ feminism is used to refer to the late nineteenth century and early twentieth 
century feminist movements that were concerned with gaining equal rights for women, 
particularly the right of suffrage. A decline of feminism was seen between 1920 and 1960. 
Feminism became a dead history in Britain and America after 1920 with the women winning 
the final right to vote. The Depression and the political turmoil between the two World Wars 
were the objective factors that pushed to the background the women’s movement from 1920 to 
1960. 


‘Second wave’ feminism refers to the resurgence of feminist activity in the late 1960s and 
1970s when protest again centred on women’s inequality, although this time not only in terms 
of women’s lack of equal political rights, but in the areas of family, sexuality and work. It is 
during this era that the media myths such as “bra burning” and the “freedom trash can” into 
which were thrown “objects of female torture” such as dishcloths, high heels, etc., was born. 
Second wave feminism highlighted four important demands, equal pay, equal education and 
opportunity, 24-hour nurseries, free contraception and abortion. 


‘Third wave’ feminism is a term identified with several diverse strains of feminist activity 
and study from 1990 to the present. It took off with the realisation that the heterogeneity of 
women belonging to different nationalities, ethnic groups, races and cultures was not reckoned 
with by the second wave. There was no all- encompassing single feminist idea in this wave but 
was a coalescing of diverse aims. Feminists in this age would prefer that women represent 
themselves as fundamentally strong, confident, brave individuals, and bring themselves to the 
table for a greater integration into politics, economics, courtrooms, and social forums. Thus, 
feminism over the decades has had different ramifications and complexities, but still has 
consistently worked towards the welfare of women. 
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FEMINIST THEORIES 


1.) Liberal Feminism/ aka egalitarianism feminism 


All people are created equal, women are essentially the same as men 

Based upon principle of equality of opportunity and freedom 

Gender not determined by sex 

Inequality stems from unequal participation in spheres outside of the family, primarily 
education and paid labour force 

Seek social changes that will create a meritocracy where social rank is based on merit 
and in which hierarchy and inequality are both inevitable and acceptable 

Faith in rationality 

Education is means to change 

Oppression of women is not a structural feature of capitalist economic system 

Look to state to bring about women's liberation through legislative measures - equality 
through law 

Programs advocated include affirmative action, equal opportunity employment, 
employment equity, pay equity, parental leave, subsidized daycare 

professional and middle-class women 

National Action Committee on the Status of Woman (N.A.C.): umbrella organization 
representing 500 hundred feminist-oriented women's group 

National Organization of Women (N.O.W.) 

Lens of gender and gender equality 

Emphasis on traditional understanding of human nature and personhood: rationality, 
individual autonomy, self-fulfilment (characteristics possessed by all). 

Sex and gender neutral; all human beings possess a common nature. 

A just society is a society that allows individuals to exercise their freedom and fulfill 
themselves. 

Emphasis on equality of opportunity: all persons deserve an equal chance to develop 
their rational and moral capacities so that they can achieve personhood. 

Because society has the false belief that women are by nature less intellectually and 
physically capable than men it excludes women from many opportunities and the true 
potential of women goes unfulfilled. 

Liberal feminists argue that women share the same rational human nature men do and 
so should be given the same educational opportunities and civil rights as men are given. 
The goal of women’s liberation is freeing women from oppressive gender roles: sexual 
and gender equality. 

Liberal feminism led to advances in the economic sphere, in equality of opportunity 
and in civil rights. 

The main problem of liberal feminism is its tendency to accept male values as universal 
values. All women should want to become like men, to aspire to masculine values. 
Liberal feminism often did not include an analysis of class or sexuality (the sex/gender 
system). 
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2.) Marxist Feminism 


Primary source of female oppression is the capitalist economic system, i.e. inferior 
position of women linked to class-based capitalistic system and family structure within 
this system 

Women’s subordination was a consequence of the introduction of private property, 
women became the property of men and the first oppressed class 

Women’s oppression caused by their economic dependence in the family but also in 
the work force, this keeps an exploitable reserve labour force 

Women have always had unpaid work (housewife) and most low paying and boring 
jobs 

Women must have equal participation in the economic production process 

Propose wages for housework, developing a system for paying women directly for their 
household work 

Sexuality is to feminism what work is to Marxism 

working class women 

Lens of class. 

influence: the philosophies of Marx and Engles 

key concepts: class, wealth, capitalism 

explanation: women's oppression originated in the introduction of private property. 
Capitalism is the cause of women's oppression. 

prescription: The capitalist system must be replaced by a socialist system in which the 
means of production belong to one and all. 

Rejection of the abstract individualism of liberal feminism. 

Emphasis on our social nature, as it is our social existence (class, the kind of work we 
do) that determines our consciousness. 

A woman’s conception of herself is a product of her social existence which is largely 
defined by the kind of work she does—relegated largely to domestic work in the private 
sphere and the reproduction of the species (rather than production). 

With its emphasis on economic factors, Marxist Feminists see women as a distinct 
economic class, rather than as individuals, analysing the connections between women’s 
work status and their self-image. 

Capitalism perpetuates the subordination of women by enforcing their economic 
dependence on men. 

Impact on comparable worth debate, wages for housework, women’s double-day. 

The weaknesses of Marxist Feminism include its obscuring differences between distinct 
economic classes of men and women and its failure to make room for issues unrelated 
to the nature and function of work (the sex-gender system). 


3.) Socialist Feminism 


Integrate issues of gender and class, i.e. unite concepts of patriarchy and capitalism, 
seeks to eliminate both class and gender oppression 
Women's oppression caused by their economic dependence 
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Economic production systems of sexuality, childbearing and childrearing, care of other 
members of family and sick, and gender socialization must all be looked at 
Investigate interface between women’s paid labour and domestic labour lives 
Traditional sexuality script is emblematic of gender power relations 

Abolition of gender and class are goals where socialism will only occur with the 
liberation of women and women's liberation will only occur under socialism 

working class women 

influence: Marxism, psychoanalysis, radical feminism 

key concepts: unity and integration of capitalist system and patriarchy 

explanation: women's oppression is complexly determined by a variety of forces, 
including economic, social, psychological. 

Socialist feminism attempts to synthesize best insights of Marxist and Radical 
feminism. Capitalism, male dominance, racism, imperialism is intertwined and 
inseparable. 

Socialist feminism remains more historical than biological and more specific than 
universal: recognizes all the important differences among human beings—class, sex, 
but also age, race, ethnicity, nationality, sexual orientation. 

Women, like all human beings, are constituted essentially by the social relations they 
inhabit. A woman’s life experience is shaped by all these various dimensions. 

Refuses to reduce oppression to one single type or cause 


4.) Radical Feminism 


Women live under conditions of inequality in most systems of economic production 
regardless of whether capitalist, socialist or communist 

Gender is the fundamental form of difference, little emphasis on class or ethnicity 
Patriarchy, women’s oppression and domination by men, is the fundamental oppression 
and at the root of other isms 

Patriarchy pervades public world of formal economic production processes but also 
private worlds of family, marriage, sexuality and biological reproduction 

Introduced the phrase the personal is political and then also the political is personal 
Social change is necessary in both private and public worlds 

Seek to replace existing gender roles with androgyny, any resulting differences would 
then be human not gender differences 

Some focus specifically on the male physical, psychological and social control of 
female sexuality as the basic cause of female subordination 

Some focus on the tyranny of reproductive biology from which women must be 
liberated, and thus they seek to eliminate biological sex as basis of social differentiation 
First to introduce the following as feminist issues: reproductive and contraceptive 
rights, abortion, reproductive technologies, sexuality expression and experience, sexual 
and physical violence against women (rape, sexual harassment, incest, pornography and 
domestic violence 

Lens of sex/gender and sexuality. 
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e Influence: to some extent the black power movement, other social and progressive 
movements of the 1960s. 

e key concepts: biology, sex/gender system, patriarchy, power, dominance, hierarchy. 

e explanation: women's biology is closely related to their oppression, as well as all the 
manifestations of sexual violence. 

e prescription: generally, revolves around their conception of female biology, perhaps 
androgyny (radical-liberation feminists), separatism (radical-lesbian feminists), 
recovery of an authentic female nature (radical-cultural feminists). 

e Main insight: distinctions of gender, based on sex, structure virtually every aspect of 
our lives and are so all-pervasive that ordinarily they go unrecognized. 

e Gender is the unquestioned framework in terms of which we perceive and interpret the 
world. Radical feminists appeal to women not as an economic class but as a class 
defined by the sex/gender system. 

e Sexuality is the root cause of oppression—women are oppressed because they are 
women. 

e Radical feminists, through their analysis of the gender system, first disclosed the 
elaborate system of male domination known as patriarchy. 

e Radical feminists focus on the subordination of women as its primary concern— 
revealing how male power is exercised and reinforced through such practices as sexual 
harassment, rape, pornography, prostitution, as well as childbearing, housework, love 
and marriage. Radical feminists made stride in the battle against violence against 
women. 

e In response to the almost total domination of women by men, radical feminists have 
tried to celebrate womanhood in contrast to the devaluation of women that pervades the 
larger society, focusing on the creative power inherent in women’s biology. 

e Biology gives rise to those psychological characteristics linked with women: 
nurturance, warmth, emotional expressiveness, endurance, practical common sense. 

e A possible problem: in celebrating womanhood are they celebrating what has already 
been defined as feminine by the patriarchy? Some radical feminist theory was also 
biological determinist and obscured differences among women. 


5.) Cultural Feminism 


e A branch of radical feminism 

e Identify suppression of distinctive or different female qualities, experiences, and values 
as the primary cause of women’s subordination 

e Don’t focus on elimination of patriarchy but rather seek to create an alternative female 
consciousness where existence of gender differences is stressed by the identification, 
rehabilitation and nurturance of women’s qualities 

e Idea of women’s cultures emphasizing consensual non-hierarchical decision-making 
processes, valuing responsibility, connection community, negotiation, altruism, 
nurturance, from this we have ecofeminism and pacifist feminism 
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e Pornography is the theory, rape is the practice since believe that male sexuality if 
selfish, violent and women-hating, linking male sexuality as violence against women 
with pornography 

e Advocates lesbianism as a personal and political choice that expresses ultimate 
rejection of patriarchy 

e Separation from men in every way (some only advocate separation from male values), 
i.e. create institutions for women and sever relationships with men 


6.) Psychoanalytic Feminism 


e the lens of psyche 

e influence: Freud, the psychoanalytic movement, including object relations theory 

e key concepts: sexuality, the Oedipus complex, id, ego, superego 

e explanation: women's oppression is tied to the manner in which she resolves the 
Oedipus complex 

e prescription: altering parenting habits, reconceptualizing the Oedipal stage; women 
must gain insight into how their psychic lives—especially their sexual lives—were 
structured while they were still infants. 

e Weaknesses: is female sexuality parasitic upon male sexuality? How does 
psychoanalysis deal with issues of race and class? 


7.) Existentialist Feminism 


e influence: Existentialism, Sartre, De Beauvoir 

e key concepts: woman as "Other" 

e explanation: women is oppressed by virtue of "otherness", the object whose meaning is 
determined for her. 

e prescription: Woman must become a self, a subject who transcends definitions, labels, 
and essences. She must make herself whatever she wants to be. 


8.) Ecofeminism 


e influences: radical environmentalism, animal-rights movement 

e key concepts: the nature/culture divide, the relationship between human and nonhuman 
nature 

e explanation: woman, nonhuman animals, and the environment have all been identified 
together as natural forces to be dominated by Man 

e prescription: overcoming the rift between nature and culture, feminism must work to 
eliminate all forms of the oppression of nonhuman nature 

e Ecofeminists argue that we will not succeed in eliminating the hierarchical relations 
that plague the human social order unless we also eradicate those that regulate the 
relationships between the human social order and nonhuman nature. The denigration of 
women and men of color, of working-class women and men, and of animals has its 
material origins in the subjugation of women by men. The male-female relationship is 
the paradigm for any and all hierarchical relationships. 
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9.) Postmodern Feminism 


e all women are different and thus can never generalize 

e a feminist theory is not possible 

e influences: Derrida, Foucault, Lacan, other postmodernists 

e key concepts: difference and diversity (race, culture, class) ° 

e explanation: woman as difference 

e prescription: by refusing to center, congeal, and cement their separate thoughts into a 
unified truth too inflexible to change, feminists resist patriarchal dogma. 


10.) Multicultural/Global Feminism 


e recognizing all other differences not just gender 

e Focuses on inclusion of oppressions based on gender, class, ethnicity, sexuality, able- 
bodiedness and age. 

e Intersection of gender with race, class and issues of colonization and exploitation of 
women in developing world 

e lens of imperialism or post-colonialism 

e influences: civil rights movement, the post-colonial movement, multiculturalism 

e key concepts: race, difference 

e Multicultural feminism examines how class, race, gender, and sexuality operate as an 
interacting system of subordination. These are intertwining systems, transformative— 
not simply additive. Melds elements from race liberation, class liberation, and women’s 
liberation. 

e Global feminists address the social forces that divide women and focus on how to value 
cultural diversity. They examine the connections between gender issues and national 
liberation, military dictatorship, democracy, and colonialism. They also examine the 
role of women in the global economy. 


DISTINCTION BETWEEN “SEX” (NATURE) AND “GENDER” (CULTURE) 


The terms ‘sex' and ‘gender' are closely linked, yet they are not synonyms. Robert Stoller, 
in the 1960s, has drawn the distinction between them. He suggested that the word ‘sex' be 
used to refer to the physical differences between men and women, while the term ‘gender' 
be used in connection to the behavior and cultural practices of men and women. This 
distinction is the basis for all the definitions of ‘sex' and ‘gender’ that are provided in the 
literature nowadays. 


Definition of "Sex" 


The term ‘sex' is easy to understand. It simply refers to the natural biological differences 
between men and women, for example, the differences in the organs related to reproduction. 


Definition of ''Gender" "Gender refers to the cultural, socially-constructed differences 
between the two sexes. It refers to the way a society encourages and teaches the two sexes 
to behave in different ways through socialization." 
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Gender refers to the widely shared set of expectations and norms linked to how women 
and men, and girls and boys, should behave. Unlike 'sex' which refers to the biological 
and physiological characteristics that define men and women, gender refers to the socially 
constructed roles, behaviors, activities, and attributes that are assigned to men and women 
in any given society. These expectations are not fixed but are continually being 
constructed and reinforced through social relationships and economic and political power 
dynamics. 


According to our understanding, everyone is assigned a gender (either male or female) at 
birth. Society creates strict norms that are meant to be followed by the two genders. These 
norms are upheld by a system of punishment and privileges. The norms are not only 
policed, they are also internalized.” 


In most social sciences, sex refers to biological differences between males and females. 
Biological differences are usually split up into two categories. The first category is called 
primary sex characteristics, which include internal and external genitals. Since the social 
sciences now distinguish between biologically defined sex and socially constructed 
gender, the term gender is now also sometimes used by linguists to refer to social gender 
as well as grammatical gender. Traditionally, however, a distinction has been made by 
linguists between sex and gender, where sex refers primarily to the attributes of real-world 
entities — the relevant extra linguistic attributes being, for instance, male, female, non- 
personal, and indeterminate sex — and grammatical gender refers to a category, such as 
masculine, feminine, and neuter. 


In simple words, gender refers to differences in attitudes and behavior, and these 
differences are perceived as a product of the socialization process rather than of biology. 
Gender also includes the different expectations that society and individuals themselves 
hold as regard to the appropriate behaviors of men and women. We should also note that 
gender does not concern women only, but it relates to both sexes. Gender issues are not 
women issues; they are rather issues pertaining to both men and women. 


Viewing gender as a socially-constructed phenomenon implies that gender, contrary to 


sex, is not the same over the world. It varies between and within societies and it can 
change over time. 


Table 1.1: Distinction between Sex and Gender 


Sex (Biological difference) Gender (Social difference) 


Difficult to change (we are born Can be changed since gender 
male or female) identity is 

determined by society. 
Throughout history and across Throughout history and across 


cultures, sex differences exist. cultures, sex differences exist 
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Policies respond to sex Policies can respond to gender 


differences in areas to do with the stereotype and traditional gender 
physical body. roles. 


Biologically determined or socially-constructed? 


So far, we have looked at the distinction between ‘sex' and ‘gender' and you may already be 
deciding on the answer you may give to the question set above, that is, 


"Why do men and women act and think in different ways?" 


Two possible explanations have been put forward, one relative to biology and the other to 
culture. 


The scientists adopting the biological explanation usually consider the behavioral 
differences between men and women as being linked to hormones and brain differences. 
Experiments performed on rats have shown that there is a link between hormones and certain 
types of behavior, such as between androgens and aggressive behavior. Therefore, following 
this line of thinking, it is believed that differences in behaviors are fixed in biology. It is 
considered natural for men to be more assertive and aggressive than women due to their 
higher level of testosterone. 


However, these explanations have been widely criticized and it is difficult to make any 
conclusive observation from animal experiments that can be applied to human beings. 
Moreover, researches carried out with people have also been opened to doubt. 


The most popular explanation among sociologists remains the cultural one. Gender roles are 
viewed as being learnt through socialization. Culture is thus put forward as the key to 
understanding why men and women hold different attitudes and behaviors and why society 
actually expects them to behave in different ways and accept these differences as ‘natural’. 
This is why the term ‘gender’ has been coined. It is asserted that men and women are not 
born with behavioral differences, despite their anatomical differences. They rather learn, as 
from an early age, that because they belong to a particular sex, they must behave in a specific 
way. Their gender identities and gender roles are assigned to them, not by biology, but by 
society's norms and values regarding the different sexes. 


CONCEPT OF GENDER JUSTICE 


Gender Justice can be defined as: "Just power relations between women and men in which 
both are valued equally in society and empowered to pursue their human rights and 
fundamental freedoms." (Christian Aid) 


Currently in many communities, businesses and governments we see that women are able to 
contribute very little to decision making processes, both in the UK and globally. Men 
outweigh women in all positions of power. The latest list of the world’s most powerful 
people is made up of 90% men and just 10% of women, despite women being 51% of the 
global population. Efforts to address this injustice have been called working towards ‘gender 
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equality’, but while one half of the world’s population experiences greater disadvantage than 
the other in almost all aspects of life, this is a form of injustice and we define the goal not as 
equality but as “gender justice” 


It is a harsh reality that women have been ill-treated in every society for ages an India is no 
exception. The irony lies in fact that in our country where women are worshipped as shakti, 
the atrocities are committed against her in all sections of life. She is being looked down as 
commodity or as a slave, she is not robbed of her dignity and pride outside her house but she 
also faces ill-treatment and other atrocities within the four walls of her house. They are 
considered as an object of male sexual enjoyment and reproduction of children. They are 
real Dalit’s (downtrodden) of the society. They are discriminated at two levels, firstly they 
suffer because of their gender and secondly due to grinding poverty. 


Women are deprived of economic resources and are dependent on men for their living. 
Women works are often confined to domestic sphere, she had to do all house hold works, 
which are not recognized and unpaid. In modern times many women are coming out to work 
but has to shoulder the double responsibility; one she has to work where she is employed 
and secondly, she also has to do all the house hold works, moreover, she is last to be 
considered and first to be fired as she is considered to be less productive than her counterpart. 
Her general status in the family and in the society has been low and unrecognized. 


From the cradle to grave, females are under the clutches of numerous evils acts as 
discriminations, oppressions, violence, within the family, at the work places and in the 
society. 


The root cause of all the evils practices faced by the women are: 


= Illiteracy, 

= Economic dependence, 

=" Caste restrictions, 

= Religious prohibition, 

= Lack of leadership qualities and 

= Apathetic and callous attitude of males in the society. 


In our society girls are socialized from their tender age to be dependent on males. Her 
existence is always subject to men. In her childhood she is under the protection of her father, 
after marriage under the protection of her husband and in old age at the mercy of her sons. 
The patriarchal system in India made women to live at the mercy of men, who exercise 
unlimited power over them. In order to ameliorate the condition of women in India 
Legislature enacted the large volume of enactments and many of these legislations were 
enacted in colonial period. Which are as follows: 


i. 1829, Abolition of Sati; 

ii. 1856 Widow Remarriage made legal; 

iii. 1870 Female infanticide banned; 

iv. 1872 inter caste, intercommunity marriages made legal; 
v. 1891 age of consent raised to 12 years for girls; 

vi. 1921 women get rights to vote in Madras province: 
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vii. 1929 Child Marriage Restraint Act was passed; 
viii. 1937 women get special rights to property; 
ix. 1954 Special Marriage Act was passed; 
x. 1955 Hindu Marriage Act was passed; 
xi. 1956 Suppression of Immoral Traffic in Women and Girls Act 
was passed; 
xii. !961 Dowry Prohibition Act was passed; 
xiii. 1981 Criminal Law Amendment Act was Passed; 
xiv. 1986 The Indecent Representation of Women (Prohibition) Act 
was Passed; 
xv. 1987 Commission of Sati (Prevention) Act was passed. 


Apart from these above-mentioned laws there are some enactments pertaining to industry 
which contain special provisions for women such as: The Workmen Compensation Act, 
1921; Payment of Wages Act, 1936; Factories Act, 1948; Maternity Benefit Act, 1961; 
Minimum Wages Act, 948: Employees State Insurance Act 1948 and Pensions Act, 1987.In 
addition to this, the Constitution of India which is regarded as the supreme law of the land 
too gives special protection to women. 


The provision which deals with women rights are as follows: - 


Article 14 expresses that the State shall not deny to any person the equality before the law 
and equal protection of laws with in the territory of India? Article 15(1) prohibits the State 
to discriminate against any citizen on the grounds only of religion, race, caste, sex, place of 
birth PR any of them. Article 15(3) permits the State to make special provisions for women 
and children. Article 16 provides that there shall be equality of opportunity for all citizens 
and they shall not be discriminated on the basis of religion, race, caste and sex. Article 39(a) 
of the Constitution provides that the state in particular direct its policy towards securing that 
citizen, men and women equally, have the right to an adequate means of livelihood. Article 
39(e) of the Constitution provides that the health and strength of workers, men and women, 
and the tender age of children are not abused and that citizens are not forced by economic 
necessity to enter avocations unsuited to their age or strength. Article 51(A) (e) of the 
Constitution provides that it will be the duty of every citizen to renounce practices 
derogatory to the dignity of women. 


Further, Indian Penal Code, Criminal Procedure Code and Indian Evidence Act too have 
some provisions which provide protection and a sense of security to women. Recently the 
Government's piecemeal approach to protect women has taken a step forward enacting a law 
providing protecting women from domestic violence. With the establishment of National 
and State Human Right Commissions and National Commission for Women, gender issues 
are receiving greater attention. 


The Indian Judicial System has independently and effectively intervened on the issue of 
women emancipation. For instance, in C.B. Muthamma V. Union of India the validity of 
the Indian Foreign Service (Conduct a discipline) Rules of 1961 was challenged which 
provided that a female employee to obtain a written permission of the Government in writing 
before her marriage is solemnized and at any time after a marriage a women member of the 
service may be required to resign from service. The Supreme Court held that such provision 
is discriminatory against women and hence unconstitutional. The Supreme Court made it 
clear that, we do not mean to universalize or dogmatize that men and women are equal in all 


NOTES ON GENDER JUSTICE & FEMINIST JURISPRUDENCE 


occupation and all situations and do not exclude the need to pragmatism where the 
requirements of particular employment, the sensitivities of sex or the peculiarities of societal 
sectors or the handicaps of either sex may compel selectivity. But save where the 
differentiation is demonstrated, the rule of equality must govern. 


In Air India V Nargesh Mirza, the Supreme Court struck down the provision of rules which 
stipulated termination of service of an air hostess on her first pregnancy as it arbitrary and 
abhorrent to the notions of a civilized society. In Pratibha Ranu V Suraj Kumar the 
Supreme Court held that the stridhan property of a married women has to be placed in her 
custody, and she enjoys complete control over it, the mere fact she is living with her husband 
and using the dowry items jointly does not make any difference and affect her right of 
absolute ownership over them. Another landmark judgement was given by the Apex Court 
in the case of Gita Hariharan V Reserve Bank of India, in this case the Court interpreted 
section 6 of the Hindu Minority and Guardianship Act 1956 and held that the mother could 
act as the natural guardian of the minor during the father's lifetime if the father was not in 
charge of the affairs of the minor. 


In Vishaka and others vs. State of Rajasthan, the Supreme Court held that sexual 
harassment of working women at her place of an employment amounts to violation of rights 
of gender equality and right to life and liberty which is clear violation of Article 14, 15 and 
21 of the Indian Constitution. The Court further observed that the meaning and content of 
the fundamental rights guaranteed in the Constitution of India are of sufficient amplitude to 
encompass all the facts of gender equality including prevention of sexual harassment or 
abuse. 


Further Supreme Court in this case said that, as there is no law relating to sexual harassment 
in India, therefore the provisions of International Conventions and norms are to taken into 
consideration, and charted certain guidelines to be observed at all work places or other 
institutions, until a legislation is enacted for the purpose. 


In Apparel Export Promotion Council vs. A.K. Chopra, again Supreme Court reiterated 
Vishka ruling and said that attempts of sexual harassment of female results in violation of 
fundamental rights to gender equality enshrined under Article 14 an d21 of the Constitution. 
The Court further stated that international instrument such as the convention on the 
Elimination of All Forms of Discrimination against Women and the Beijing Declaration 
casts obligations on the state to take appropriate measures to prevent gender inequalities and 
protect the honor and dignity of women. 


In spite of having so many enactments dealing with women and judgments of the Supreme 
Court protecting women the downtrodden and poor conditions of women has not been 
improved and she still faces all types of atrocities and legislature and judiciary somewhat 
fails to provide respect to women in society. 


After independence the founder father of the nation, wanted to reform the society and were 
keen to establish an egalitarian society. To achieve this end, they used law as an instrument 
to check the gender discrimination, number of laws, were enacted to meet this end but due 
to strong patriarchal mentality and unfavorable social environment they failed to accomplish 
their goal. The social engineering through law was not fully achieved, while some rights 
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enshrined under the enactments were enjoyed and accepted by the society most of them 
remained only in papers due to lack of public support. Many evils are still practiced on 
women such as bigamy, child marriages are still in practice, dowry demands are still on rise, 
and women are still harassed for dowry. 


It is said that the law without the public opinion is nothing but a bundle of papers. The gap 
between the men and women cannot be bridged by just enacting laws without any public 
support and opinion as social engineering laws are different from penal laws which are just 
related to injuries and punishment and are deterrent in nature but social engineering laws 
enacted to uplift the norms of the society and are progressive in nature and therefore it should 
be backed by the will of the people for whom it is enacted. It is also being clear that centuries 
old practice cannot be eliminated in one or two days it takes much time. And when laws are 
enacted to bring radical change in society and are not backed by the will of the people or 
laws are ahead of public opinion then it has to face great resistance and opposition from the 
conservative thinking of the society and they are like dead law, which have no effect on 
society. 


In India the most of the laws were not effective as they were ahead of public opinion and 
willingness of the people to change the society and give the women the status of equality in 
society too lacked, so in order to give women their respective position in the society strong 
public opinion should be created through education, seminars and by taking the help of 
various other instruments of the society such as media etc., so that the people of the society 
should get educated about and change their centuries old thinking and willingly implement 
the laws enacted for the emancipation for women. 


To improve the status of the women in the society the need of the hour is that laws should 
be enacted but they should be backed by strong public willingness and public opinion 
because so long as conservative social thinking remain deep rooted in the society laws will 
not be able to achieve their ends. It must be asserted that social reforms is in social thinking, 
behavior and law would be effective only if they are backed by major section of the society. 


As it rightly said, by Wendell Phillips: Law is nothing unless close behind it stands a warm 
living public opinion. 


GENDER DISCRIMINATION 


Any distinction, exclusion or restriction made on the basis of sex which has the effect or 
purpose of impairing or nullifying the recognition, enjoyment or exercise by women, 
irrespective of their marital status, on the basis of equality of men and women, of human rights 
and fundamental freedoms in the political, economic, social, cultural, civil or any other field. 


Gender discrimination with respect to women is a global phenomenon. Throughout the world, 
women still suffer from discrimination and oppression for no reason other than their gender. In 
virtually all societies and spheres of activity, women are subjected to inequalities in law and in 
fact. This inequality of women is both caused and aggravated by the existence of discrimination 
in almost every field - be it social, economic or political. Although causes and consequences 
may vary from country to country, discrimination against women is constant and widespread. 
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Discrimination is perceived to be an aberration that can be eliminated with the extension of 
equal rights to all. Therefore, throughout the world, efforts were made to recognize equality of 
rights between men and women and to eliminate discrimination against women at all levels. 


Generally, women in the west or India and elsewhere are asked to sacrifice their own desire for 
equality in the interest of ending class, race, religion or caste inequality. Women are not 
discriminated in the field of education, employment, health care, political representation, but 
"How the female world is treated atrociously by the male world within what is called the Hindu 
religion... Earlier, it was the tradition to bum up the women along with their dead husbands. In 
those days, the British Company Director Warren Hastings together with the learned men of 
this country such as Dayananda Saraswati with great difficult abolished this horrendous 
tradition. During the struggle for abolition of Sati, hue and cry was raised that the entire Hindu 
tradition was being destroyed and that religion itself had fallen on bad times." 


Even today one comes across stray incidences of this heinous practice. "However, the current 
prohibition of widow remarriage appears to be more cruel than that of Sati itself. Sati is a torture 
of a single day; but to live as a widow is a life-long, protracted and unbearable torture. An old 
man, losing his wife could remarry, but a young woman, on the death of her husband, should 
not marry again, even if she not knows the pleasure of family life and not having given birth to 
a child. Is this fair-minded justice?" "The first census, that of 1881, showed that one-fifth of 
the women of all castes were widows.'" Now, widows are allowed to remarry, but they face 
many difficulties. 


Alive and simmering 


Despite decades of talking and debating about equality and emancipation of women, gender 
bias at work is still alive and simmering, according to new studies on gender roles and 
discrimination in the workplace. Women professionals are paid less than their male 
counterparts; often forced to play second fiddle to male colleagues— particularly if they 
competing for positions of authority and put at extreme disadvantage if they happen to take 
time off to raise families. Women who are pregnant or have children are also subject to 
discrimination because of their status as caregivers. 


Worrying facts 


Consider these survey reports and statistics— on an average woman around the world earn less 
than 80% of what men working similar hours earn and the gap widens as women climb up the 
hierarchy. Gender disparity is particularly evident in high-power or high-income occupations 
and fewer women rise to positions of power in these sectors. 


The pay gap between men and women only widens with time. Women with ten years of 
experience, for example, earn far less than what their male counterparts earn even if they started 
out on a comparable footing. It is true that women thrive in lower and mid-level positions in 
the corporate hierarchy, but once they cross the mid-level, they hit the glass ceiling and growth 
and development opportunities start shrinking dramatically. 


Systemic issue 


In many organisations and companies, gender discrimination is often systemic. Dell, for 
example, was involved in a high profile discrimination suit with four women executives who 
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accused the company of specifically targeting women employees over forty in a spate of layoffs 
in 2008 that saw over 8000 employees being laid off globally. 


KPMG, one of the big four accounting firms was caught in a major scandal when one of its 
former senior managers filed a 350 million dollar suit against the company for practising 
discriminatory pay and promotion policies and failure to properly investigate and resolve her 
complaints of discrimination and harassment. 


Systemic discrimination has become so much a part of the culture in many companies that it 
has become very difficult to root out. This is just the tip of the iceberg. Women have to contend 
with overt and covert discrimination not just in matters related to pay or growth and 
development opportunities, but even in normal, everyday interactions at the workplace. There 
are several ways in which gender discrimination occurs at work. 


Direct or overt discrimination includes pay discrimination based on gender or outrightly 
favouring someone because they are male or single instead of a female, equally suitable. Such 
discrimination routinely occurs in male dominated occupations and companies, where despite 
being well qualified, women are excluded from positions of power because selections favour 
men who would fit into comfortable stereotypes and labels without upsetting the status quo. 


Gender discrimination does not always have to be an obvious outright abuse. It often takes 
muted forms— a woman may deliberately be made to feel uncomfortable, unwanted or under 
appreciated. 


For example, an ‘old boys' network in the office can covertly block women from rising to 
management positions. Quite often, such covert discrimination is disguised in a passivity and 
triviality that makes it very difficult to identify or remedy. 


Harassment is perhaps the worst form of gender discrimination that can create a hostile, even 
dangerous environment for women in the workplace and cause great emotional and 
psychological trauma to the victim. Harassment includes violence or inappropriate behaviour, 
making sexist comments or making women feel inferior or incapable of doing the job because 
of their gender. 


It is true that members of both sexes can be subject to both discrimination and harassment not 
just on the basis of gender, but on the basis of race, ethnicity, age, background and a host of 
other factors. 


But women are more vulnerable, especially in countries like India where there is often family 
and societal pressure to conform to accepted gender stereotypes and the fear of being 
stigmatized drives women to sweep such issues under the carpet rather than confront them. 


Dealing with discriminatory behaviour 


The first step to putting an end to gender discrimination begins with speaking about it openly. 
Discriminatory behaviour comes in varying shades. It could be something as explicit as open 
wage discrimination, or it could be something covert such as a co-worker repeatedly asking a 
woman colleague to fetch the coffee during a meeting. Not all discriminatory behaviour can be 
taken to court, but what you as a woman can do is be confident and show that you have zero 
tolerance for sexist or discriminatory behaviour in whatever form it may be. 
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The more you tolerate, the more difficult it will become for you to confront the situation. So, 
don't give others the chance to take you for granted, and put your foot down the first time round. 


If you have a serious issue, talk to your manager or a senior officer that you know and trust. In 
case your boss or senior officer is abetting gender discrimination, report the matter to HR or a 
higher authority. 


Most companies allow employees to make confidential reports and complaints, so there is no 
need to worry about what the repercussions may be. Do not shy of asking for counselling or 
legal advice if you feel you need help. 


Gender discrimination is a reality that many women have to contend with at some point of time 
or other in their work life. 


GENDER EQUALITY 


Women constitute about half of the world's population. They do about 55% of the world's work 
when unpaid economic activities in the household are taken into account. In India, also, women 
constitute about fifty percent of the total population. They are discriminated in the patriarchal 
society from the beginning to death in education, health, employment, wages, reproductive 
rights etc. Male dominated society oppress them. Even, they achieved the right to vote in many 
countries, but their political participation is very less except a few countries of the world 
including Norway, Sweden, Denmark and Finland etc. Gerda Lemer, feminist historian rightly 
observed that "Women are ignored in history'. There is need to address the issues of gender 
equality to achieve an egalitarian society. " 


The history of women is not linear, nor does it have a well organised structure. It is, in fact, an 
integral, though mostly invisible, part of the saga of civilisation. Its threads are closely 
interwoven with those of culture, society, state and, above all, with the lives of people. 
Untangling the treads through multiple layers of traditions is a fascinating enterprise. Women's 
duties as good daughters, good wives and good mothers are well defined in the Indian 
patriarchal society. Wifehood and motherhood are accepted as pivotal roles for women: by 
implication, these roles complete in themselves and women need not pursue any specialised 
discipline of knowledge, art or profession. The good women are sweet, gentle, loving, caring 
and ever sacrificing. 


According to World Bank Report (2001) define, "Gender equality in terms of equality under 
the law, equality of opportunity - including equality in access to human capital and other 
productive resources and equality of rewards for work - and equality of voice. We stop short 
of defining gender equality in terms of equality of outcomes, however, for two reasons. One is 
that different societies can follow different paths in their pursuit of gender equality. The second 
is that an intrinsic aspect of equality is letting women and men choose different (or similar) 
roles and different (or similar) outcomes according to their preferences and goals." 


Gender equality tell us about relative rights, opportunities, and voice for women and men. For 
example, gender inequalities in education, access to other productive assets, employment, or 
earnings affects power relations between women and men - and thus their relative ability to 
influence decisions within their households. These inequalities also translate into disparities in 
women's and men's capacity to take advantage of economic and other opportunities. 
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Inequalities in political representation, whether at the local or national levels reflects the extent 
to which women and men have voice in public policy debates and formulation. 


Gender equality, also known as sexual equality, is the state of equal ease of access to 
resources and opportunities regardless of gender, including economic participation and 
decision-making; and the state of valuing different behaviors, aspirations and needs equally, 
regardless of gender. 


Gender equality, equality between men and women, entails the concept that all human 
beings, both men and women, are free to develop their personal abilities and make choices 
without the limitations set by stereotypes, rigid gender roles and prejudices. Gender equality 
means that the different behavior, aspirations and needs of women and men are considered, 
valued and favored equally. It does not mean that women and men have to become the same, 
but that their rights, responsibilities and opportunities will not depend on whether they are 
born male or female. Gender equity means fairness of treatment for women and men, 
according to their respective needs. This may include equal treatment or treatment that is 
different but which is considered equivalent in terms of rights, benefits, obligations and 
opportunities. Gender equality is more than equal representation, it is strongly tied to 
women's rights, and often requires policy changes. 


UNICEF says gender equality "means that women and men, and girls and boys, enjoy the 
same rights, resources, opportunities and protections. It does not require that girls and boys, 
or women and men, be the same, or that they be treated exactly alike." 


United NationslIt is the vision that men and women should be treated equally in social, 
economic and all other aspects of society, and to not be discriminated against on the basis of 
their gender. Gender equality is one of the objectives of the United Nations Universal 
Declaration of Human Rights. World bodies have defined gender equality in terms of human 
rights, especially women's rights, and economic development. 


Efforts to fight inequality: In 2010, the European Union opened the European Institute for 
Gender Equality (EIGE) in Vilnius, Lithuania to promote gender equality and to fight sex 
discrimination. Gender equality is part of the national curriculum in Great Britain and many 
other European countries. A large and growing body of research has shown how gender 
inequality undermines health and development. To overcome gender inequality the United 
Nations Population Fund states that, "Women's empowerment and gender equality requires 
strategic interventions at all levels of programming and policy-making. These levels include 
reproductive health, economic empowerment, educational empowerment and political 
empowerment." UNFPA says that "research has also demonstrated how working with men 
and boys as well as women and girls to promote gender equality contributes to achieving 
health and development outcomes. 


Reproductive and sexual health and rights: The importance of women 
having the right and possibility to have control over their body, reproduction decisions, and 
sexuality, and the need for gender equality in order to achieve these goals are recognized as 
crucial by the Fourth World Conference on Women in Beijing and the UN International 
Conference on Population and Development Program of Action. The World Health 
Organization (WHO) has stated that promotion of gender equality is crucial in the fight 
against HIV/AIDS. 
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Family planning and abortion: Family planning is the practice of freely deciding 
the number of children one has and the intervals between their births, particularly by means 
of contraception or voluntary sterilization. Abortion is the induced termination of pregnancy. 
Abortion laws vary significantly by country. The availability of contraception, sterilization 
and abortion is dependent on laws, as well as social, cultural and religious norms. Some 
countries have liberal laws regarding these issues, but in practice it is very difficult to access 
such services due to doctors, pharmacists and other social and medical workers being 
conscientious objectors. Family planning is particularly important from a women's rights 
perspective, as having very many pregnancies, especially in areas where malnutrition is 
present, can seriously endanger women's health. UNFA writes that "Family planning is 
central to gender equality and women’s empowerment, and it is a key factor in reducing 
poverty”. 


Investigation and prosecution of crimes against women and girls: Human rights 
organizations have expressed concern about the legal impunity of perpetrators of crimes 
against women, with such crimes being often ignored by authorities. Women are denied legal 
recourse because the state institutions themselves are structured and operate in ways 
incompatible with genuine justice for women who experience violence. 


Economic empowerment of women: Promoting gender equality is seen as an 
encouragement to greater economic prosperity. Female economic activities a common 
measure of gender equality in an economy. 


Marriage, divorce and property laws and regulations: Equal rights for women in 
marriage, divorce, and property/land ownership and inheritance are essential for gender 
equality. The Convention on the Elimination of all Forms of Discrimination Against Women 
(CEDAW) has called for the end of discriminatory family laws. 


Political Gender Equality: Two recent movements in countries with large Kurdish 
populations have implemented political gender equality. One has been the Kurdish 
movement in southeastern Turkey led by the Democratic Regions Party (DBP) and the 
Peoples' Democratic Party (HDP), from 2006 or before. The mayor ships of 2 metropolitan 
areas and 97 towns are led jointly by a man and a woman, both called co-mayors. Party 
offices are also led by a man and a woman. Local councils were formed, which also had to 
be co-presided over by a man and a woman together. However, in November 2016 the 
Turkish government cracked down on the HDP, jailing ten of its members of Parliament, 
including the party's male and female co-leaders. 


Informing women of their rights: The United Nations Development Program states that, 
in order to advance gender justice, "Women must know their rights and be able to access 
legal systems".The 1993 UN Declaration on the Elimination of Violence against Women 
states at Art. 4 (d) [...] "States should also inform women of their rights in seeking redress 
through such mechanisms 


Gender mainstreaming: Gender mainstreaming is described as the public policy of 
assessing the different implications for women and men of any planned policy action, 
including legislation and program, in all areas and levels, with the aim of achieving gender 
equality. 
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Module 2 


Gender Justice under the Constitution of India — Social Justice and Gender Justice — Inter- 
Relationship — Article 14, 15, 16, 21 & 23 — Directive Principles of State Policy and 
Fundamental Duties — Reservation under 73% & 74" Constitutional Amendment — Judicial 
Approaches to equality — Formal & Substantive Equality — Sameness, Correctionist and 
Protectionist approaches of the Judiciary — Role of Human Rights Commissions, Women’s 
Commissions and Judiciary in ensuring Gender Justice. 


GENDER JUSTICE UNDER THE CONSTITUTION OF INDIA 


The Preamble of our Constitution 1s “a key to open the mind of the makers of the Constitution”, 
which may show the general purpose for which they make the Constitution. It declares the 
rights and freedoms which the people of India intended to secure to all citizens, both men and 
women. The Preamble beings with the words “WE, THE PEOPLE OF INDIA...” which 
includes men and women of all castes, religions, etc. It wishes to render “EQUALITY of status 
and opportunity” to every man and woman. The Preamble again assures “dignity of 
individuals” which includes the dignity of men and women. It talks about social justice which 
should be understood in the light of ensuring abolition of all sorts of inequalities which may 
result from inequality in wealth, status, class, caste, sex, race, title etc. Economic justice ensures 
that every person should get his just dues for the labour given by him/her irrespective of caste, 
creed, sex, status etc. Political justice ensures that unnecessary distinction among men and 
women in political matters should not be allowed. The provision contains in itself the essence 
of universal adult suffrage. On the basis of the Preamble, several important enactments have 
been brought into operation, pertaining to every walk of life — family, succession, guardianship 
and employment — which aim at providing to protecting the status, rights and dignity of women. 


Our Indian Constitution, Fundamental Rights (part III) and the Directive Principles of State 
policy (part IV) of the Constitution, makes it clear that it is the foundation and basis of all laws 
in force in the territory of India immediately before the commencement of this Constitution, in 
so far as they are inconsistent with the provisions of this Part, shall, to the extent of such 
inconsistency, be void. 


Fundamental Rights Guaranteed to women under the Constitution 


Part III of the Constitution, consisting of Articles 12 to 35, relating to Fundamental Rights is 
considered the ‘heart’ of the Constitution. The fundamental rights are regarded as fundamental 
because they are most essential for the attainment by the individual of his full intellectual, 
moral and spiritual status. 


Article 14 — Equality before Law 


The Constitution of India not only grants equality to women but also empowers the State to 
adopt measures of positive discrimination in favour of women for neutralizing the cumulative 
socio economic, education and political disadvantages faced by them. Our Constitution has a 
substantially elaborate framework to ensure equality amongst its citizens. It not only guarantees 
equality to all persons, under Article 14 as a fundamental right, but also expands on this in the 
subsequent Articles, to make room for affirmative action and positive discrimination. Article 
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14 of the Constitution provides equality before law. It embodies general principle of equality 
and prohibits unreasonable discrimination between persons. It states that: 


“The State shall not deny to any person equality before the law or the equal protection of the 
laws within the territory of India.” 


In practice this guarantee has been read to infer ‘substantial’ equality as opposed to ‘formal’ 
equality which is evident from various judicial explanations and elaborations in the judgments 
of the Supreme Court of India 4 as well as the Indian High Courts. The latter dictates that only 
equals must be treated as equals and that unequal may not be treated as equals. This broad 
paradigm itself permits the creation of affirmative action by way of special laws creating rights 
and positive discrimination by way of reservations or special provisions in favour of weaker 
classes of society. 


Though Article 14 permits reasonable classification, yet classification based on sex is not 
permissible. In the case of AIR India v. Nargesh Meerza. the Apex Court, while dealing with 
the fixation of different ages of retirement for male and female employees and the provision 
preventing the female employees from having child, expressed the view to the effect that the 
retirement of air hostesses in the event of marriage taking place within four years of service 
does not suffer from any irregularity or arbitrariness but retirement of air hostesses on first 
pregnancy is unconstitutional being violative of Articles 14 and 16 of the Constitution. It was 
considered that such a provision was callous, cruel and an insult to Indian womanhood. 
Therefore, such disability violates the equal protection of law and opportunity which is the 
cornerstone of our Constitution and legal system. Payment of equal pay for equal work has also 
been justified under Article 14. Unequal pay for materially equal work cannot be justified on 
the basis of an artificial classification between the two kinds of work and employment. In the 
case of Mackinnon Mackenzie and Co. Ltd. v. Andrey D’ Casta the question involved was 
getting of equal pay for equal work. Their Lordships ruled that when lady stenographers and 
male stenographers were not getting equal remuneration, that was discriminatory and any 
settlement in that regard did not save the situation. Their Lordships also expressed the view 
that discrimination between male stenographers and lady stenographers was only on the ground 
of sex and that being not permissible, the employer was bound to pay the same remuneration 
to both of them when they were doing practically the same kind of work. In Madhu Kishwar 
v. State of Bihar, the Chotanagpur Tenancy Act, 1908 was challenged on the ground that the 
Act denied the right to succession to scheduled tribe women to the tenancy lands and hence, it 
violates Articles 14, 15 and 21 of the Constitution. The Supreme Court, by admitting the 
petition, quashed the discriminative provisions of the Act and paved a way for tribal women to 
entitle their rights to tenancy lands along with men. 


Article 14 has also been invoked to prohibit sexual harassment of working women on the 
ground of violation of the right of gender equality. Article 14 indeed contains important 
provisions for protecting the rights of women and the interpretation of this Article by the 
judiciary enables the establishment of equality between the sexes. 


Article 15(3): protective discrimination in favour of women and children 


Article 15 of the Constitution specifically prohibits discrimination on the basis of sex. Clause 
(1) of this Article provides that, “the state shall not discriminate against any citizen on grounds 
only of religion, race, caste sex, place of birth or any of them.” And Clause (2) says that, “No 
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citizen shall, not discriminate against any citizen on grounds only of religion, race, caste sex, 
place of birth or any of them be subject to any disability liability, restriction or condition with 
regard to: 


(a) Access to shops, public places; or 


(b) Use of wells and places of public resort maintain wholly or partly out of state funds or 
dedicated to the use of the general public.” 


Article 15 Clause 3 constitutes exception to Article 15 Clause 1 & 3. It authorises the State to 
make special provisions for women and children. Thus, Article 15(1) prohibits gender-based 
discrimination and Article 15(3) softens the strictness of Article 15(1) and permits the State to 
positively discriminate in favour of women to make special provisions to improve their social 
condition and provide political, economic and social justice. The State as well as the Courts 
have resorted to Article 15(3) in the field of Criminal Law, Labour Law, Service Law, etc., 
numerous times to upheld the validity of protective discriminatory provisions in favour of 
women as this is the Constitutional mandate. In the case of Dattatraya v. State of Bombay, 
the Bombay High Court held that the State can establish educational institutions for women 
only. Again in Yusuf Abdul Aziz v. State of Bombay, the validity of Section 497 of the Indian 
Penal Code was challenged under Articles 14 and 15(1) of the Constitution. Section 497 of the 
IPC deals with the provisions relating to the offence of adultery, which only punishes man for 
adultery and exempts the woman from punishment though she may be equally guilty as an 
abettor. This section was held by the Supreme Court to be valid since the classification was not 
based on the ground of sex alone. The Court upheld the Section 497 of the IPC as valid by 
relying upon the mandate of Article 15 (3) of the Constitution. Even Section 354 of the IPC is 
not invalid because it protects the modesty only of women and Section 488 (now Section 125) 
of the Cr.P.C. (Code of Criminal Procedure) is valid although it obliges the husband to maintain 
his wife but not vice versa. Similarly, Section 14 of the Hindu Succession Act, 1956 converting 
the women’s limited ownership of property into full ownership has been found in pursuance of 
Article 15 (3). 


When the matter relating to mother as natural guardian was questioned, the Supreme Court 
held that relegation of mother to inferior position to act as a natural guardian is violation of 
Articles 14 and 15 and hence, the father cannot claim that he is the only natural guardian. The 
guardianship right of women has undergone a sea change by this interpretation given by the 
Apex Court (Gita Hariharan y. Reserve Bank of India with Vandana Shiva v. Jayanta). 
The scope of Article 15 (3) is wide enough to cover any special provision for women including 
reservation in jobs. Article 16 does not come in the way of such reservation. The two articles 
must be harmoniously construed. Women are a weaker section of our society for whose 
upliftment Article 15(3) is made which should be given widest possible interpretation and 
application subject to the condition that reservation should not exceed 50% limit as laid down 
in the case of Indra Sawhney v. Union of India. The Court has also upheld an Orissa 
Government Order reserving 30% quota for women in the allotment of 24 hours medical stores 
as part of self-employment scheme. (Gayatri Devi Pansari v. State of Orissa). 


Thus, the language of Article 15(3) is in absolute terms and does not appear to restrict in any 
way the nature or ambit of special provisions which the State may make in favour of women 
or children. In fact, it recognises the fact that the women in India have been socially and 
economically handicapped for centuries and, as a result thereof, they cannot fully participate 
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in the socio-economic activities of the nation on a footing of equality. The purpose of Article 
15(3) is to strengthen and improve the status of women. Article 15(3) thus relieves the state 
from the bondage of Article 15(1) and enables it to make special provisions to accord socio- 
economic equality to women. 


Article 16 — Equality of opportunity in matters of public employment 


Article 16 is an instance of the application of the general rule of equality before law laid down 
in Article 14 and of the prohibition of discrimination in Article 15(1) with respect to the 
opportunity for employment or appointment to any office under the State. Explaining the 
relative scope of Articles 14, 15 and 16, Das, J. said: 


“Article 14 guarantees the general right of equality; Articles 15 and 16 are instances of the 
same right in favour of citizens in some special circumstances.” (Gazula Dasaratha Rama 
Rao v. State of A. P) 


Article 16(1) and (2) embody the general rule that the State shall provide equal opportunities 
for all citizens in matters relating to employment or appointment to any office under the State. 
There shall be no discrimination on the grounds of religion, race, caste, sex, and place of birth, 
residence or any of them in providing employment. These provisions are an extension of the 
principle of equality before law and of the goal of ‘equality of status and opportunity’ as set in 
the Preamble of the Constitution. The import of these provisions is that a woman has the same 
rights in matters of employment under the State as a man and the State shall not discriminate 
against women on this count. It operates equally against any such discriminative legislation or 
discriminative executive action. If any law is passed or any executive action is taken to prevent 
the women from taking up employment under the State, such law or executive action could be 
challenged under Articles 16(1) and (2). The principle of equal pay for equal work is also 
covered by equality of opportunity in Article 16(1). Difference in the pay scales and 
promotional avenues between male and female employee is also prohibited by Article 16 (2). 


In the case of C. B. Muthamma, IFS v. Union of India and others, the constitutional validity 
of Rule 8(2) of the Indian Foreign Service (Conduct and Discipline) Rules, 1961 and Rule 
18(4) of the Indian Foreign Service (Recruitment, Cadre, Seniority and Promotion) Rules, 1961 
was challenged before the Supreme Court. The impugned provision Rule 8(2) requires a 
woman member of the service to obtain permission of the Government in writing before her 
marriage is solemnized and at any time after the marriage, a woman member of her service 
may be required to resign from the service, if the Government is satisfied that her family and 
domestic commitments are likely to come in the way of the due and efficient discharge of her 
duties as a member of the service. Further, Rule 18(4) also runs in the same prejudicial strain, 
which provides that no married woman shall be entitled as a right to be appointed to the service. 
The petitioner complained that under the guise of these rules, she had been harassed and was 
shown hostile discrimination by the Chairman, UPSC from the joining stage to the stage of 
promotion. The Hon’ble Supreme Court held that these Rules are in defiance of Article 14, 16 
and 21 and Krishna Iyer, J. pronounced: 


“That, our founding faith enshrined in Articles 14 and 16 should have been tragically ignored 
visa-vis half of India’s humanity, viz; our women, is a sad reflection on the distance between 
the Constitution in the book and the law in action” 
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In the case of T. Sudhakar Reddy v. Government of Andhra Pradesh, the petitioner 
challenged the validity of Section 31 (1) (a) of the Andhra Pradesh Co-operative Societies Act, 
1964 and Rule 22 C, 22 A (3) (a) of the Andhra Pradesh Co-operative Societies Rules 1964. 
These provisions provide for nomination of two women members by the Registrar to the 
Managing Committee of the Co-operative Societies, with a right to vote and to take part in the 
meetings of the committee. The Andhra Pradesh High Court quashed the petition and upheld 
these provisions in the interest of women’s participation in co-operative societies and opined 
that it will be in the interest of the economic development of the country. In Government of 
Andhra Pradesh v. P.B. Vijaya Kumar, the legislation made by the State of Andhra Pradesh 
providing 30% reservation of seats for women in local bodies and in educational institutions 
was held valid by the Supreme Court and the power conferred upon the State under Article 
15(3) is so wide which would cover the powers to make the special legal provisions for women 
in respect of employment or education. This exclusive power is an integral part of Article 
15(3) and thereby, does not override Article 16 of the Constitution. 


At this juncture, it is also noteworthy to mention the case of Associate Banks Officers 
Association v. State Bank of India, wherein the Apex Court held that women workers are in no 
way inferior to their male counterparts, and hence there should be no discrimination on the 
ground of sex against women. Recently, in Air India Cabin Crew Association v. 
Yeshaswinee Merchant, the Supreme Court has held that the twin Articles 15 and 16 prohibit 
a discriminatory treatment but not preferential or special treatment of women, which is a 
positive measure in their favour. The Constitution does not prohibit the employer to consider 
sex while making the employment decisions where this is done pursuant to a properly or legally 
chartered affirmative action plan. Further, in Vijay Lakshmi v. Punjab University, it has been 
observed that Rules 5 and 8 of the Punjab University Calendar, Vol. I providing for 
appointment of a lady principal in a women’s or a lady teacher therein cannot be held to be 
violative of either Article 14 or Article 16 of the Constitution, because the classification is 
reasonable and it has a nexus with the object sought to be achieved. In addition, the State 
Government is empowered to make such special provisions under Article 15(3) of the 
Constitution. This power is not restricted in any manner by Article 16. In this way, the Indian 
Judiciary has played a positive role in preserving the rights of women in the society. 


Article 16 of the Constitution ensures equality of opportunity for all citizens, including women, 
in matters relating to employment or appointment to any office under the state, and it reinforces 
this idea when it states further that no citizen shall on the ground of sex be ineligible for, or 
discriminated against in respect of, any employment or office under the State. 


Article 19(1 — Freedom of Trade and Occupation 


Article 19(1) (g) of the Constitution guarantees that all citizens have the right to practice any 
profession or to carry on any occupation or trade or business. The right under Article 19(1) (g) 
must be exercised consistently with human dignity. Therefore, sexual harassment in the 
exercise of this right at the work place amounts to its violation. In the case of Delhi Domestic 
Working Women’s Forum v. Union of India relating to rape and violence of working 
women, the Court called for protection to the victims and provision of appropriate legal 
representation and assistance to the complainants of sexual assault cases at the police station 
and in Courts. To realize the concept of ‘gender equality’, the Supreme Court has laid down 
exhaustive guidelines in the case of Vishaka v. State of Rajasthan to prevent sexual 
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harassment of working women at their workplace. The Court held that it is the duty of the 
employer or other responsible person to prevent sexual harassment of working women and to 
ensure that there is no hostile environment towards women at their working place. These 
guidelines were framed to protect the rights of working women to work with dignity under 
Articles 14, 19 and 21 of the Constitution. Their Lordship also observed: “Each incident of 
sexual harassment of women at workplace results in violation of fundamental rights of ‘Gender 
Equality’ and the ‘Right to Life and Liberty. 


Article 21 — Protection of life and personal liberty 


Article 21 contains provisions for protection of life and personal liberty of persons. It states: 


“No person shall be deprived of his life or personal liberty except according to procedure 
established by law” 


This short one sentence in which Article 21 has been couched has made long strides due to the 
judicial interpretation received at the deft hands of judges of the Apex Court. Article 21, though 
couched in negative language, confer on every person the fundamental right to life and personal 
liberty and it has been given a positive effect by judicial interpretation. “Life”, in Article 21, is 
not merely the physical act of breathing. This has been recognized by the Courts. In view of 
the global developments in the sphere of human rights the judicial decisions from time to time 
have played a vital role towards the recognition of affirmative right to basic necessities of life 
under Article 21. In the case of State of Maharashtra v. Madhukar Narayan Mardikar, the 
Supreme Court has held that even a woman of easy virtue is entitled to privacy and no one can 
invade her privacy as and when he likes. This article has also been invoked for the upliftment 
of and dignified life for the prostitutes. The Supreme Court has placed emphasis on the need to 
provide to prostitute opportunities for education and training so as to facilitate their 
rehabilitation. Sexual harassment at workplace is a violation of Article 21 of the Constitution 
and hence, the Apex Court of the Country, in the case of Vishaka v. State of Rajasthan, has 
laid down detailed direction and guidelines on the subject which are to be strictly observed by 
all employers, public or private. Right to life is recognized as a basic human right. It has to be 
read in consonance with the Universal Declaration of Human Rights, 1948, the Declaration on 
the Elimination of Violence against Women and the Declaration and Covenants of Civil and 
Political Rights and the Covenants of Economic, Social and Cultural Rights to which India is 
a party having ratified them. The right to life enshrined in Article 21 of the Constitution also 
includes the right to live with human dignity and rape violates this right of women. 


In recent years, the judiciary has applied the principle of harmonious construction, which 
implies reading Fundamental Rights and Directive Principles of State Policy together. The 
Indian courts have also taken an immensely expansive definition of fundamental right to life 
under Article 21 of the Constitution as an umbrella provision and have included within it right 
to everything which would make life meaningful and which prevent it from making it a mere 
existence, including the right to food, clean air, water, roads, health, and importantly the right 
to shelter/housing. Additionally, though they are not justiciable and hence cannot be invoked 
to demand any right there under, or to get them enforced in any court of law, the Directive 
Principles of State Policy in Chapter IV of the Indian Constitution lend support to the paradigm 
of equality, social justice and empowerment which runs through all the principles. Since one 
of the purposes of the directive principles is to guide the conscience of the state and they have 
been used to constructively interpret the scope and ambit of fundamental rights, they also hit 
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any discrimination or unfairness towards women. However, as mentioned above, 
notwithstanding the repeated and strong Constitutional guarantees of equality to women, the 
property rights of Indian women are far from gender-justice even today, though many 
inequalities have been ironed out in courts. Below are some of the highlights of the property 
rights of Indian women, interspersed with some landmark judgments which have contributed 
to making them less gender unjust. 


Apart from Part III and Part IV the Constitution contains provisions in other parts also 
empowering women. These provisions include equality in matters relating to voting right has 
been assured by the Constitution to both men and women. Constitution provides for one general 
electoral roll for every territorial constituency for election to either House of Parliament or to 
the House or either House of the Legislature of a State and then it states that “no person shall 
be ineligible for inclusion in any such roll or claim to be included in any special electoral roll 
for any such constituency on grounds only of religion, race, caste, sex or any of them.” In other 
countries women had to fight a long battle to get their right to vote, and in Switzerland women 
were able to get the right only at the beginning of the seventies of this century. But, in India, 
the Constitution readily and unhesitatingly accepted the concept of equality in this field and 
ensured the voting right to women by prohibiting sex-based discrimination in preparing the 
electoral rolls in the country. 


Article 23 — Right against exploitation and prohibition of traffic in human beings 


For centuries women have been humiliated, exploited, tortured and harassed in all walks of life 
— physically, mentally and sexually. To safeguard and protect women against exploitation 
Article 23(1) of the Constitution of India prohibits traffic in human beings and begar and other 
similar forms of forced labour. “Traffic in human beings” means selling and buying human 
beings as slaves and also includes immoral traffic in women and children for immoral or other 
purposes. To curb the deep rooted social evil of prostitution and to give effect to this Article, 
the Parliament has passed The Immoral Traffic (Prevention) Act, 1956.This Act protects the 
individuals, both men and women, not only against the acts of the State but also against the 
acts of private individuals and imposes a positive obligation on the State to take all measures 
to abolish these evil practices. Another evil practice of the Devadasi system, in which women 
are dedicated as Devadasis to the deities and temples, was abolished by the State of Andhra 
Pradesh by enacting the Devadasis (Prohibition of Dedication) Act, 1988. The Supreme Court 
has also held that traffic in human beings includes Devadasis and speedy and effective legal 
action should be taken against brothel keepers. 


Similar evil practices are prevalent in India such as selling the female infants and girls to 
foreigners under the guise of inter-country adoption and marriages. The Supreme Court 
accepted a letter as a writ petition, (Laxmi Kant Pandey v. Union of India) complaining of 
malpractices indulged by non-government organizations and orphanages engaged in the work 
of offering Indian children, more specifically, female infants, in adoption to foreign parents. 
The Courts observed that in the guise of adoption, Indian children of tender age were not only 
exposed to the long dreadful journey to distant foreign countries at great risk to their lives, but 
in case they survive, they were not provided proper care and shelter and were employed as 
slaves and in the course of time they become beggars or prostitutes for want of proper care and 
livelihood. As there are no specific legislative provisions to regulate Inter-country adoptions, 
the Court laid down certain principles and norms which should be followed in determining — 
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whether a child should be allowed to be adopted by foreign parents. Further a direction was 
given to the Government to enact a law regulating inter-country adoptions, as it is their 
constitutional obligation under Articles 15(3), 23, 24 and 39(c) and (f) of the Constitution. 


Article 23, which prohibits, among others, traffic in human beings and makes any 
contravention of the provisions of this Article an offence punishable in accordance with law, 
guarantees to women a right against exploitation Thus, these Articles of the Constitution have 
assured women the right to equality in law, right to equality in matters relating to government 
employment, right to protective discrimination and right against exploitation. To state briefly, 
the Constitution has provided three norms regarding the rights, status and welfare of women, 
and they are equality, privilege in the form of protective discrimination and safeguard against 
exploitation. In other words, these provisions of the Indian Constitution truly constitute the 
palladium of liberty of women in India. 


The Role of Directive Principles of State Policy in Protecting the Rights of Women 


Part IV of the Constitution from Articles, 36 to 51 contains what may be described as the active 
obligation of the State. The Directive Principles of State Policy are fundamental in the 
governance of the country and it shall be the duty of the State to apply these principles in 
making laws to secure a social order in which social, economic and political justice shall inform 
all the institutions of national life. These Directives Principles are ideals which are based on 
the concept of ‘Welfare State’ and they fix certain goals; social and economic; for immediate 
attainment by the Union and State Governments while formulating a policy or enacting a law. 


After the Fundamental Rights under Part III, the Directive Principles of the State Policy are 
enumerated under Part IV. These are the positive duties imposed upon the State. Though they 
are not justiciable, they are fundamental in the governance of the country. Their basic aim is 
to persuade the government to provide social and economic justice in all spheres of life, keeping 
in view its limited material resources, at the earliest possible. Many of them have been 
implemented very successfully. Actually, no government can afford to ignore these instructions 
as they are the mirror of the public opinion and also reflect the basic spirit of the Preamble of 
our Constitution. The Directive Principles relating to women are as follows: 


Article 38 seeks the State to secure a social order for the promotion of welfare of the people. 
The State shall strive to promote the welfare of the people by securing and protecting 
effectively as it may a social order in which justice, social, economic and political shall inform 
all the institutions of the national life. The State shall, in particular, strive to minimize the 
inequalities in income, and endeavour to eliminate inequalities in status, facilities and 
opportunities. 


Article 39 indicates about certain principles of policy to be followed by the State. The State 
shall, in particular, direct its policy towards securing: 


(a) That the citizens, men and women equally, have the right to an adequate means of 
livelihood; 


(b) That there is “equal pay for equal work” for both men and women. 
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(c) That the health and strength of workers, men and women, and the tender age of children are 
not abused. 


Under Article 39(d), the State shall direct its policy towards securing equal pay for equal work 
for both men and women. This Article draws its support from Articles 14 and 16 and its main 
objective is the building of a welfare society and an equalitarian social order in the Indian 
Union. To give effect to this Article, the Parliament has enacted the Equal Remuneration Act, 
1976 which provides for payment of equal remuneration to men and women workers and 
prevents discrimination on the ground of sex. Further Article 39(e) is aimed at protecting the 
health and strength of workers, both men and women. 


A very important and useful provision for women’s welfare and well-being is incorporated 
under Article 42 of the Constitution. It imposes an obligation upon the State to make provisions 
for securing just and humane conditions of work and for maternity relief. Some of the 
legislations which promoted the objectives of this Article are the Workmen’s Compensation 
Act, 1923, the Employees State Insurance Act, 1948, the Minimum Wages Act, 1948, the 
Maternity Benefit Act 1961, the Payment of Bonus Act, 1965, and the like. In the case of 
Dattatraya v. State of Bombay, the Court held that legal provisions to give special maternity 
relief to women workers under Article 42 of the Constitution does not infringe Article 15 (1). 
Recently, in the Municipal Corporation of Delhi v. Female Workers (Muster Roll), the 
Supreme Court case of held that the benefits under the Maternity Benefits Act, 1961 extend to 
employees of the Municipal Corporation who are casual workers or workers employed on daily 
wages basis. Upholding, the claim of non-regularized female workers for maternity relief, the 
Court has stated: 


“Since Article 42 specifically speaks of just and humane conditions of work, and maternity 
relief, the validity of an executive or administrative action in denying maternity benefit has to 
be examined on the anvil of Article 42 which though not enforceable at law, is nevertheless 
available for determining the legal efficacy of the action complained of.” 


Article 42 directs the State to provide for just and humane conditions of work and maternity 
relief. Article 44 of the Constitution imposes a duty on the State to secure a Uniform Civil 
Code for the citizens of India. This is intended to remove some of the outmoded rules found in 
various personal laws, which are discriminatory in character, and to treat all citizens without 
any discrimination as equals. Article 44 provides that the State shall endeavour to secure for 
the citizens, a Uniform Civil Code, throughout the territory of India. India comprises of diverse 
religions, faith and beliefs and each of these religious denominations are governed by their 
distinct personal laws which vary from one another. In matters relating to marriage, divorce, 
adoption, maintenance and succession, different personal laws have treated and placed women 
on different levels. Due to these variations, people are being tempted to convert from one 
religion to another in order to seek the benefit under the guise of those personal laws. Placing, 
reliance on Article 44 by the Supreme Court in upholding the right of maintenance of a Muslim 
divorce under Section 125 of the Criminal Procedure Code has boomeranged resulting in a 
separate law of maintenance for Muslim female divorcee. Later the Court again reminded the 
State of its obligation under this Article and issued direction to it to take appropriate steps for 
its implementation and inform the Court of these steps. 


In the case of Sarla Mundgal v. Union of India, a Hindu husband married under Hindu Law 
and again married the second time by converting himself to Islam. As the State had not yet 


NOTES ON GENDER JUSTICE & FEMINIST JURISPRUDENCE 


made any efforts to legislate the Uniform Civil Code, the Supreme Court directed the 
Government to report the measures taken for the implementation of Article 44 of the 
Constitution in the interest of unity and integrity and for the welfare and benefit of women. 


Fundamental Duties and Women 


Article 51-A under Part IV-A of the Constitution of India lays down certain Fundamental duties 
upon every citizen of India, which were added by the Forty second Amendment of the 
Constitution in 1976. The later part of Clause (e) of Article 51-A, which relates to men, given 
a mandate and imposes a duty on Indian citizens “to renounce practices derogatory to the 
dignity of women”. The duties under Article 51-A are obligatory on citizens, but it should be 
invoked by the courts, while deciding cases and also should be observed by the State while 
making statutes and executing laws. 


Reservation of Seats for Women in Election to Local Bodies (73& 74 amendment) 


The parliament has succeeded in its efforts to provide for reservation of seats for women in 
election to the Panchayats and the Municipalities. Reservation of seats for women in 
Panchayats and Municipalities has been provided in Articles 243 D and 243 T of the 
Constitution of India. Part IX and IX A have been added to the Constitution by the 73rd and 
74th Amendment Acts with Articles 243, 243A to 243D and Articles 243P, 243ZG. According 
to Article 243D (3), “not less than one-third, (including the number of seats reserved for women 
belonging to the Scheduled Castes and the Scheduled Tribes) of the total number of seats to be 
filled up by direct election in every Panchayat, shall be reserved for women and such seats may 
be allotted by rotation to different constituencies in a Panchayat. Article 243T (3) of the 
Constitution provides similar provisions for reservation of seats for women in direct election 
in every Municipality. Therefore, reservation of 33% of seats for women candidates to hold 
office and perform all public functions at the Panchayat and Municipal level is within the 
constitutional mandate. 


As an extension the 73rd and 74th Amendments to the Constitution, the Constitution (81st 
Amendment) Bill was introduced in the Parliament way back in 1996 to reserve one-third of 
seats for women in the Lok Sabha and the State Assemblies. However, this bill has not yet been 
brought in to shape due to political overtures. Article 243D provides for Reservation of seats 
in Panchayats. Not less than one third of the total number of seats to be filled by direct election 
in every Panchayat shall be reserved for women and such seats may be allotted by rotation to 
different constituencies in a Panchayat, provided further that one third of the total number of 
offices of Chairpersons in the Panchayats at each level shall be reserved for women. It provided 
also that the number of offices reserved under this clause shall be allotted to different 
Panchayats at each level Similar reservation of seats has been provided in the Municipality also 
for women and such seats to be allotted by rotation to different constituencies in a Municipality 
under Article 243T. 


SOCIAL JUSTICE & GENDER JUSTICE — INTER RELATIONSHIP 


The notion of social justice is an emerging theme in the domain of social science, though this 
idea acted as a catalytic force in social revolution across the world since ancient times. Since 
ensuring Justice is the highest goal of a state it has to be looked from a broader perspective. In 
fact, root of this doctrine stems from the idea of liberty and equality which human being 
cherishes most. 
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Social justice, in a broad sense, comprehends the allocation of both material and moral 
advantages of social life. It denotes a progressive concept and a model of development. The 
Indian Constitution, for instance particularly in its Preamble and the part dealing with the 
Directive Principles of State Policy, holds the promise of justice-social, economic and political. 
In common parlance, the term ,,social justice“ is usually applied to comprehend all the three 
aspects of justice in society — social, economic and political. It also implies reordering of social 
life in such a manner that the material and moral benefits of social effort are not cornered by a 
tiny privileged class, but accure to the masses to ensure the upliftment of alienated sections of 
the society and it should also be for collective solidarities. 


Development has to be viewed from a different perspective altogether in which growth and 
distribution are integrated into the very same process, while breaking systematically the social 
barriers of discrimination and prejudices based on gender, caste, language, religion or ethnicity. 
This is what “Development with Social Justice“ must mean for us in India. Therefore, both 
development and dignity for the deprived and disadvantaged sections are equally important for 
charting out a new path of development. Neither economic equality nor political democracy 
alone is capable of giving dignity to all citizens. In fact, the two have to go together along with 
social equality. The ultimate aim of development with social justice is to ensure that all citizens 
of India live with economic, social and political dignity. 


Gender justice is often used with reference to emancipatory projects that advance women’s 
rights through legal change or promote women’s interests in social and economic policy. 
However, the term is rarely given a precise definition and is often used interchangeably with 
notions of gender equality, gender equity, women’s empowerment, and women’s rights. 
Gender justice includes unique elements that go beyond related concepts of justice in class or 
race terms, which complicate both its definition and enactment. 


Gender justice in the spirit of social justice is about more than simply questioning the 
relationship between men and women. It involves crafting strategies for corrective action 
toward transforming society as a whole to make it more just and equal and it means ,,a place in 
which women and men can be treated as fully human‘. Moreover, it implies moving away from 
arbitrary to well-reasoned, justifiable and balanced — that is, fair — social relations. 


Development with social justice is seen as the only way possible to bring out a positive change 
in the status of women and change gendered exploitation. Economist Amartya Sen called 
development as freedom where development is the way to provide capabilities to women to 
bring out her fullest self. This is, as is argued, to be done through providing literacy, health and 
other basic facilities that give her the wherewithal to change her economic standing in the 
family and society and thereby improve her position in order to wrest decision making powers 
too. Third world development discourse from the very beginning believed that it was poverty 
and quite often the woman’s economic and social exclusion that deprived her of any role in 
decision-making. This strengthened the patriarchy system and women’s exploitation was 
accentuated due to the extreme poverty. 


Gender equity emphasises that all human beings be it men or women are free to develop their 
personal abilities and make choices without the limitations set by stereotypes, rigid gender roles 
and political and other prejudices. Their different behaviour and aspirations should be valued 
and favoured equally and they would be treated fairly according to their respective needs. 
Social justice in the spirit of gender justice is seen as an important way to achieve this. Gender 
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justice is genuine equality among human beings where neither man is superior nor woman 
inferior. Gender justice envisages the equality of sexes in each and every sphere. However, it 
does not claim any preferential treatment for women over men. Gender justice is not based on 
biological differences. Its object is to eradicate man-made differences in areas concerning 
economic, social, cultural, political and civil. 


Discriminatory and derogatory practices take their own time to leave society. Sex equality and 
gender justice have made very slow progress. With apartheid and racial discrimination 
abolished and slavery slaughtered, the time is ripe to eliminate sex discrimination and sex 
inequality and to ensure gender justice in our society. It is now the responsibility of all 
governments, international bodies and nongovernment organizations to intensively pursue 
action to create an environment of equality for women in the society, in the interest of social 
justice and social development. 


JUDICIAL APPROACHES TO EQUALITY 


Justice is an attribute of human conduct. Law, as a social engineering, is to remedy existing 
imbalances, as a vehicle to establish an egalitarian social order in a Socialist, Secular Republic 
India. The laws enacted by the Government of India have direct and indirect bearing on the 
status of women. Since the enactment of the laws women have been approaching the judiciary 
to safeguard their rights and interests. They have been seeking justice against social 
discrimination, violence, rape, dowry, sexual harassment at work places and immoral 
trafficking etc. Indian judiciary has been very sensitive to women and women related issues. It 
has showed great interest in discharging cases concerning women. The Apex Court of India 
took special interest in discharging its legal and constitutional obligations and safeguarding the 
interests of women in changing situation and societal demands. 


Broadly speaking, the approach of the Indian judiciary can be categorised in two phases. The 
first phase refers to the pre-emergency period of 1950 to 1977 followed by a post emergency 
role during the period 1977 till the present day. The first phase is characterized by a technical, 
conservative and traditional approach of the judiciary on the one hand and deference to the will 
of the legislature on the other whereas the second era is characterized by a new role mantled 
by the courts to venture into the area of administration, governance and policy. The courts in 
this period went beyond the literal meanings of the provisions of the Constitution of India to 
take up the spirit of the Constitution into account while interpreting the law of the land. 


Crimes against women, questions of women empowerment and rights of the child and the 
response of the executive to them have drawn judiciary into field of both law making and law 
implementation. This new role being played by the judiciary has been enabled and supported 
by the evolution of a new practice known as ‘Public Interest Litigation’ (PIL) or 'Social Action 
Litigation’ in the country in the late 20th century India. 


In the context of gender justice and equality, the judiciary has attempted to venture into the 
critical role of a social reformer by upholding the rights of women and especially of the victims 
of subordination, suppression, and subjugation Judiciary has played this role both as a court of 
judicial restraint and as a progressive, dynamic, creative and proactive institution for social, 
economic and cultural transformation. 


Equality — Formal & Substantive 


NOTES ON GENDER JUSTICE & FEMINIST JURISPRUDENCE 


Equality means in one sense that adequate opportunities are laid open to all. Article 14 declares 
that "the State shall not deny to any person equality before the law or equal protection of the 
laws within the territory of India". The phrase "equality before the law" occurs in almost all 
written constitutions that guarantee fundamental rights. Equality before the law is an expression 
of English Common Law while "equal protection of laws" owes its origin to the American 
Constitution. 


Both the phrases aim to establish what is called the "equality to status and of opportunity” as 
embodied in the Preamble of the Constitution. While equality before the law is a somewhat 
negative concept implying the absence of any special privilege in favour of any individual and 
the equal subjection of all classes to the ordinary law, equal protection of laws is a more positive 
concept employing equality of treatment under equal circumstances. 


Formal Equality 


The formal model of equality regards men and women as being the same and therefore sets out 
to treat women the same as men. Advocates of such a model will argue for the provision of 
equal opportunities for women but will go on to expect women to access the opportunities and 
perform according to the same rules and standards as men. Anything less than this would, in 
their opinion, lead to further discrimination against women, as then they would be seen as 
inferior to men. 


The problem with this model is that it does not take into consideration the biological and gender 
differences between women and men. This places a great pressure on women who have to 
perform according to male standards. Women cannot have access to or benefit from 
opportunities in the same manner as men when there is so much difference between the 
conditions of women and men. Or if they do, it will be at great expense to themselves. For 
example, if women and men are given equal opportunity to employment and this requires doing 
shift work at night, women will not be able to have access to this opportunity without some 
assistance being provided such as transportation, as the social environment is not conducive to 
women moving about at night. Women who attempt to do this put themselves at risk of 
harassment or assault. The formal model of equality adopts what can be called single standard 
rules. 


Protectionist approach 


There is another policy/development approach that recognises difference in another way. that 
still discriminates against women. This is the protectionist approach that would require that 
women be barred from doing certain things in their own interest. Taking the example of night 
work, the protectionist policy would prohibit women from doing night work because of the 
recognition that the social environment is not safe at night. The consequence of such protection 
is that employers will not want to employ women as it places a burden on the rest of the male 
workers. 


Protectionist approaches see the differences between women and men but constitute these 
differences as weakness or inferiority in women. If night work is unsafe for women, it is 
diagnosed that women are weak, not that the environment is unsafe. The solution then is to 
control or correct the women and not to correct the environment or provide support for women 
to cope with an unsafe environment. In this sense the difference is considered to be naturally 
ordained and the approach serves to reinforce the subordinate status of women. 
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Protectionist approaches are inherently limiting in that they do not challenge gender 
discrimination but reproduce it in the garb of protecting women. For example, the banning of 
women form night work serves to curtail women’s freedom to work, which is a right man enjoy, 
and are not denied on the basis of their sex. Further, such a protectionist approach reproduces 
old myths: that women are less safe at night-time, that violence against women only happens 
at night; it also frees the state from carrying out its obligation to secure environments for 
women so that they are free to carry out activities of their choice at any time 


Substantive equality 


Substantive equality is referred to as equity in the sense that equality also involves recognizing 
differences when they are becoming disadvantages. Substantive equality looks at the roots of 
inequality and identifies them, even if this involves removing the barriers that disadvantage 
individuals. There is no guarantee of the outcome that may be produced, but individuals do 
have the equality of opportunity. 


Substantive equality means achieving equitable outcomes as well as equal opportunity, and the 
need to sometimes treat people differently to achieve equal results. It takes into account the 
effects of past discrimination, and recognises that rights, entitlements, opportunities and access 
are not equally distributed throughout society. It is achieved by addressing and preventing 
systemic discrimination by adjusting policies, procedures and practices to meet the specific 
needs of certain groups in the community. 


Equality under Indian Constitution 


The Indian Constitution contains both formal and substantive equality provisions, suggesting 
recognition on the part of the founders that uniformly applied formal equality would perpetuate 
the existing structural inequalities. Although the Constitution mandates equality under the laws 
and prescribes a merit-based regime of advancement in government employment, it also 
expressly endorses a vision of substantive equality that is anchored in affirmative action to 
empower minorities to compete on more equal terms with members of more privileged groups. 


The Supreme Court’s Intermingling of Formal and Substantive Equality 


The effective implementation of substantive equality in the realm of employment has also been 
hindered by the Supreme Court’s seemingly random intermingling of formal equality 
principles with a substantive equality framework that has at times drawn upon regressive 
cultural norms. The Court’s embrace of a primarily substantive approach to equality is 
reflected in its recognition of the differences between social groups. 


In State of Kerala v. N.M. Thomas, the Court permitted the government of the state of Kerala 
to make special exceptions, other than reservations, for members of the scheduled castes and 
tribes in government employment. 


In Indra Sawhney v. Union of India, the Court affirmed the state’s authority to make 
provision, in the form of reservations, concessions, or exceptions, for the advancement of the 
backward classes, provided that backwardness was not determined solely on the basis of caste 


The apex court has affirmed in two key decisions (in Kerala v. N.M. Thomas; Indra Sawhney 
v. Union of India) that the reservations clause is not an exception to the employment provision 
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but is acomponent of the dynamic equality embodied in it. It embodies protective equality and 
merely clarifies the substantive equality of the employment provision. 


Thus, the Court has repeatedly upheld the validity of affirmative action schemes to benefit 
disadvantaged castes and women. The Court has noted that a strictly neutral application of laws 
and policies, as required by formal equality, will not meaningfully implement the guarantee of 
equality enshrined in the Constitution. 


The Court has, on occasion, resorted to a short-sighted, selective application of formal 
equality principles, specifically in the context of cases involving discrimination against 
women, and the incoherence of its doctrine in this regard has yielded unsatisfactory results. 


In Javed v. State of Haryana, the Supreme Court upheld a state law that prevented people 
with more than two children from serving in municipal government roles in spite of evidence 
that such a requirement would disproportionately burden women, who are often pressured or 
coerced by husbands and in-laws into having more children than they otherwise wish to bear. 


In Air India v. Nergesh Meerza, the Court was confronted with a discriminatory policy that 
distinguished between the male and female members of the cabin crew of India’s biggest 
airline. Air India established separate cadres, with different terms of employment for the male 
assistant flight pursers and the female airhostesses. The two classes performed substantially 
similar types of work.92 The policy at issue required airhostesses, but not assistant pursers, to 
quit (1) upon marriage, if it occurred within four years of joining the airline, (2) upon 
conception of a child, or (3) upon reaching the age of thirty-five, unless granted a special 
extension up to the age of forty-five. 


In a convoluted opinion that mixed substantive and formal equality provisions, the Court 
upheld certain parts of the policy while striking others. In upholding the clause that required 
airhostesses to remain unmarried for four years after joining the airline, the Court reasoned that 
the provision was in the interests of the employees. In the Court’s view, the requirement would 
ensure that airhostesses would only enter into the institution of marriage physically prepared 
and with the necessary maturity. The Court also upheld the differential retirement ages for 
airhostesses and pursers, observing in this regard that the two cadres were separate classes and 
therefore did not have to be governed by the same terms of employment. 


It stipulated, however, that extensions of employment up to the age of forty-five were to be 
granted on a non-discretionary basis provided that the airhostess in question was in good health, 
in order to ensure non-discrimination within the airhostess cadre. Finally, the Court struck 
down the prohibition on pregnancy, remarking that “divert[ing] the ordinary course of human 
nature” in this manner was “an open insult to Indian womanhood—the most sacrosanct and 
cherished institution.” It wholeheartedly sanctioned, however, a proffered alternative version 
of the provision that mandated retirement upon an airhostess’ third pregnancy. 


In Air India Cabin Crew Association v. Yeshawinee Merchant, the Supreme Court reversed 
a Bombay High Court decision mandating non-discrimination between the male and female 
cadres, upholding in full its 1989 Nergesh Meerza decision. In delivering its opinion, the Court 
noted that some of the airhostesses were members of the union that had negotiated these 
disparate terms. It reflected, with regard to the earlier retirement age mandated for airhostesses, 
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that “[t]here is nothing objectionable for airhostesses to wish for a peaceful and tension-free 
life at home with their families in the middle age and avoid remaining away for long durations 
on international flights,” apparently overlooking the fact that the airhostesses challenging the 
policy were not so inclined. Perhaps most surprisingly, the Court, viewing the union’s 
negotiation of the conditions of retirement as evidence that the airhostesses considered this 
provision “favourable to them,” categorized this provision as the type of “special treatment” 
authorized by the Equal Remuneration Act to be performed in favour of women. 


Consistent with a substantive approach to equality, the Nergesh Meerza and Yeshawinee 
Merchant Courts viewed themselves to be acting for the particular benefit of female workers, 
whom they perceived as being differently situated and having different priorities from their 
male co-workers. The Court believed that in permitting airhostesses to negotiate terms 
purportedly favourable to them, it was acting in their best interests. This approach to 
substantive equality ultimately failed because it assumed, on the basis of regressive gendered 
norms, that male and female employees had different priorities. It imposed what it believed to 
be substantive equality of opportunity to negotiate terms of employment without inquiring into 
the actual bargaining power of women within the union or the ways in which the gendered 
context in which they were operating limited their ability to negotiate better terms for 
themselves. 


Compounding the problem was the Court’s myopic application of formal equality. It essentially 
viewed the airline’s classification of male and female employees into separate cadres, with 
attendant disparate terms of employment, as evidence of these two cadres being separate 
classes not similarly situated for the purposes of formal equality analysis. Although the Court 
applied formal equality within the class of airhostesses to strike down the discretionary aspect 
of extensions beyond the default age of retirement, it refused to mandate that the airline offer 
the same terms of employment to both male and female employees. This decision was so 
despite the Court’s acknowledgment of a substantial similarity in the types of work performed 
by the airhostesses and the pursers. 


In accepting the airline’s superficial distinction between the two classes based on 
discriminatory terms of employment and the purportedly different interests and priorities of the 
two groups, and in refusing to require equal conditions for similar work, as required by the 
terms of the Equal Remuneration Act, the Court intermingled substantive and formal equality 
in such a manner as to render both doctrines ineffective. 


In interpreting the State’s guarantees of equality, the judiciary should apply a primarily 
substantive approach that is free from the regressive effects of traditional values and norms. 
Formal equality should be applied as a secondary framework, after establishing that the 
relevant parties are similarly situated in terms of their levels of (dis)advantage, such that the 
application of formal equality principles will not perpetuate existing social hierarchies. A more 
robust substantive equality of opportunity will, hopefully, be a step towards eradicating the 
structures of subordination that operate as barriers to advancement in all spheres of life. 


ROLE OF HUMAN RIGHTS COMMISSION 


India has shown keen interest in the past in establishing or strengthening a national institution 
for the promotion and protection of human rights before the Third Committee of the General 
Assembly. It introduced a draft resolution wherein it emphasized the importance of the integrity 
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and independence of such national institutions. In the draft resolution it also requested the 
Secretary-General of the United Nations to submit a report to the General Assembly in two 
years regarding the functioning of the various kinds of national institutions and their 
contribution towards implementing human rights instruments. The interest shown by India in 
the establishment of a national institution for the protection and promotion of human rights was 
laudable. The interest shown in the international forum implied that it was in favour of 
establishing such an institution. However, at that time no such institution was established. 


In early 1990s, India felt the need of establishing a Commission as a positive response to the 
criticisms of the foreign governments in the context of political unrest and violence in Punjab, 
Jammu & Kashmir, North-East and Andhra Pradesh. Pressure was added from the domestic 
front as well for the creation of such commission because of the awareness among the people 
for the protection of human rights. All this led the Government to decide to enact a law to 
establish a Human Rights Commission. Government’s proposal to establish the Commission 
was of course sudden and without due deliberations. 


1. Protection of Human Rights Act 


The Protection of Human Rights Act was enacted in the year 1993. It provides for the 
constitution of a National Human Rights Commission, State Human Rights Commission in 
States and Human Rights Courts for better protection of human rights. Section 2(d) of this Act 
defined human rights by stating that human rights mean the rights relating to life, liberty, 
equality and dignity of the individuals guaranteed by the Constitution or embodied in the 
International Covenants and enforceable by courts in India. 


2. National Human Rights Commission- Composition 


The Commission shall consist of a Chairperson and seven other members. A person who has 
been a Chief Justice of the Supreme Court is alone eligible to become the Chairperson. The 
other members are appointed from the following categories: - 


e One member may be sitting or retired judge of the Supreme Court of India; 

e One member may or retired Chief Justice of any High Court; 

e Two members are appointed on the basis of their special knowledge or experience in the 
field of human rights and; 

e The Chairpersons of the National Commission for Scheduled Castes, the National 
Commission for Scheduled Tribes, National Commission for Minorities, and the National 
Commission for Women are the members. 


In India, the National Human Rights Commission can play a vital role in influencing the policy 
making and sometimes even policy initiations, facilitating protection and promotion of human 
rights, such institutions provide an excellent mechanism for building public opinion and strong 
alliances and partnerships with non-governmental organisations and other human rights 
activists for influencing the national agenda on human rights. Apart from the resolution of 
disputes brought to such institutions, voice articulated, studies conducted and research 
produced by these institutions carry great credibility and respectability and thus, can be 
important source material in the quest of securing and protecting human rights. There is a need 
to evolve more meaningful interaction and networking among these institutions. 
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Role of National Human Rights Commission of India in Protecting and Promoting 
Women’s Rights 


The NHRC is an embodiment for the promotion and protection of human rights. Ever since it 
came into existence in October 1993, its efforts to protect and promote the rights of women 
have evolved in a variety of inter-connected ways over the past two decades. Gender related 
issues and especially discrimination against women have been a matter of concern for the 
Commission since it was constituted. During 1994-95, it recommended vigorous 
implementation of the country’s obligations under the CEDAW. It also recommended that 
well-coordinated steps be taken to act upon the Declaration and Programme of Action adopted 
at Beijing. The violation of the rights of women was also considered from the point of view of 
health. Maternal anaemia was identified as a rights issue in 1996-1997. 


In 2000, it focused on HIV/AIDS, Public Health and Human Rights related issues impacting 
on the rights of women. During 1999-2000, the Commission took up issues the elimination of 
gender discrimination in the light of the concluding observations made by the CEDAW 
Committee on India’s first country report and the concluding observations and 
recommendations made by the CRC Committee on India’s initial country report. 


In 2000-2001, it called for a concerted effort to end the misuse of sex determination tests which 
encouraged the evil practice of prenatal sex selection having ramifications like adverse sex 
ratio. 


In 2000, it took keen interest in the implementation of the Vishaka guidelines prescribed by the 
Supreme Court of India on preventing and combating sexual harassment of women at the 
workplace. It also organized a Colloquium on Population Policy, Development and Human 
Rights and took up the issue of incentives/disincentives in the population policies of State 
Governments/Union Territories vis-a-vis the National Population Policy. It organized a 
National Conference in January 2013 on Violence against Women in the wake of the brutal 
rape and death of a young woman in Delhi. In February 2014, it again organized a two-day 
National Conference on Human Rights of Women and had detailed discussions with all 
stakeholders on the problem areas relating to rights of women. Many of the concerns raised 
below are an outcome of the work carried out by NHRC-India since its inception. 


The National Human Rights Commission (NHRC), India, carried out a comprehensive action 
research on trafficking in women and children, and then formulated an Integrated Plan of 
Action to Prevent and Combat Human Trafficking with Special Focus on Children and Women 
along with agencies and ministries but it is yet to be adopted and subsequently implemented 
by the Government. The Integrated Plan of Action (IPDA) on adoption by the Government of 
India would replace the 1998 Plan of Action to Combat Trafficking and Commercial Sexual 
Exploitation of Women and Children which is ineffective in preventing human trafficking 
which is rampant especially of women and girls, Trafficking is taking new forms for the 
purpose of sexual exploitation as well as for forced/bonded labour. The NHRC said there was 
a need to enact anew comprehensive legislation on human trafficking from a gender and rights 
perspective in accordance with the Trafficking from a gender and rights perspective in 
accordance with the Trafficking Protocol, the CRC, the CEDAW and the UN Recommended 
Principles and Guidelines on Human Rights and Human Trafficking. 


ROLE OF WOMEN’S COMMISSION 
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Owing to the overwhelmingly patriarchal structure of our society, women have been relegated 
to a secondary status and have been subject to various legal and social discriminations. The 
framers of the Constitution recognized the need to remove such inequities and made special 
provisions to redress the same. The need was felt for a structure to uphold the rights and 
implement the provisions of beneficial legislations in an organized and institutionalized 
manner. The National Commission for Women (NCW) is a statutorily constituted body under 
the National Commission for Women Act.1990. The NCW consists of a chairperson. five 
members and a member-secretary, all nominated by the Central Government according to 
guidelines provided for in the Act. The commission carries on various functions such as to 
investigate and examine all matters relating to the safeguards provided for women under the 
constitution and other laws: 


(a) Inquiry and Investigation 


The NCW new also has the powers of a civil court while investigating and examining matters 
relating to the safeguards provided for women under the Constitution and other laws. It is 
empowered to consider matters relating to deprivation of women's rights and take up the issues 
with the appropriate authorities on its own. It looks into complaints and takes suo motu notice 
of matters relating to non-implementation of laws and 'non-compliance of policy decisions, 
guidelines or instructions enacted and aimed at, mitigating hardships, ensuring welfare, and 
achieving equality and development, and then take up the issues arising out of such matters 
with the appropriate authorities. 


(b) Action Research The new conducts studies and investigations into problems arising out of 
discrimination and atrocities against women and recommends strategies for their removal. 
NCW members participate and advise on the planning process of socio-economic development 
of women, suggest measures to promote their representation in all spheres and evaluate their 
progress. The NCW is also required to review the safeguards provided for women in the 
Constitution and other laws, study their working, recommend amendments to meet any 
inadequacies or shortcomings, and suggest measures for more effective implementation. For 
instance, in furtherance of its mandate, the now has urged amendments to the Indian Penal 
Code to tighten the curbs on trafficking of minor girls. It has also recommended that child 
marriage be made a non-bail able offence and be declared to be void under the Child Marriage 
Restraint Act (1929). Further, the NCW has formulated Bills on Prevention of Sexual 
Harassment at Workplace and the Domestic Violence to Women (Prevention) Bill 1994, in 
consultation with members of the civil society 


(c) Legal Intervention 


The Parivarik Mahila Lok Adalat, (PMLA) is an innovative mechanism developed by the 
NCW, which has taken up 7500 cases so far. It deals with matters pertaining to family law, 
encouraging settlement of disputes outside the formal legal framework and aiming to empower 
women in the justice delivery mechanism. Mi decisions of the PMLA are legally binding on 
both parties to the dispute. According to Section 10 of the National Commission for Women 
Act, 1990, the National Commission for Women shall perform all or any of the fallowing 
functions, namely: 


[1] Investigation and Examination - investigate and examine all matters relating to the 
safeguards provided for women under the Constitution of India, 1950 and other laws; 


NOTES ON GENDER JUSTICE & FEMINIST JURISPRUDENCE 


[2] Presentation of Reports - Present reports to the Central Government, annually and at such 
other times as the Commission may deem fit, reporting upon the working of those safeguards; 
[3] Recommendations - make in such reports recommendations for the effective 
implementation of those safeguards for improving the conditions of women by the Union or 
any State; 


[4] (Review - review, from time to time, the existing provisions of the Constitution of India, 
1950 and other laws affecting women and recommend amendments thereto so as to suggest 
remedial legislative measures to meet any lacunae, inadequacies or shortcomings in such 
legislations; 


[5] Taking up of cases of Violation - take up the cases of violation of the provisions of the 
Constitution of India, 1950 and of other laws relating to women with the appropriate 
authorities; 


[6] Suo Motu Notice - looks into complaints, and take suo motu notice of matters relating to:- 


[7] Women's Rights - deprivation of women's rights; enacted to provide protection to women 
and also to achieve the objective of equality and development. 


[8] Policy Decisions - non-compliance of policy decisions, guidelines or instructions aimed at 
mitigating hardships and ensuring welfare and providing relief to women; and take up the issue 
arising out of such matters with appropriate authorities; 


[9] Special Studies and Investigation - call for special studies or investigation into specific 
problems or situation arising out of discrimination and atrocities against women and identify 
the constraints so as to recommend strategies for their removal; 


[10] Promotional Research - undertake promotional research so as to suggest ways of 
ensuring due representation of women in all spheres and identify factors responsible for 
impeding their advancement; 


[11] Participation in Planning - participate and advise on the planning process of socio- 
economic development of women; 


[12] Evaluation - evaluate the progress of the development of women under the Union and 
any State; 


[13] Inspection - inspect or cause to be inspected a jail, remand home women's institution or 
other place of custody where women are kept as prisoners; 


[14] Funding - fund litigation, involving issues affecting a large body of women; 


[15] Reporting - make reports on any matter pertaining to women and in particular various 
difficulties under which women toil. 


Power of Women's Commission 


According to Section 10(4) of the National Commission for Women Act, 1990, the National 
Commission for women shall have all the powers of a civil court trying a suit, in respect of the 
following matters, namely:- (a) Summoning and enforcing the attendance of any person from 
any part of Indian and examining him on oath; (b) Requiring the discovery and production of 
any document; (c) Receiving evidence on affidavits; (d) Requisitioning any public record or 
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copy thereof from any court or office; (e) Issuing commission for the examination of witnesses 
and documents and (f) any other matter which may be prescribed. 


Achievements of The Commission 


Ms. Rupali Jain was reinstated as a teacher, due to the actions of the Commission, after her 
services were terminated at a school run by a non — governmental organization, without any 
substantial reasons. 


In another matter, Smt. Savitri, approached the Commission regarding exploitation of her deaf 
and dumb daughter, who, along with her child, had been deserted by her husband and in laws, 
allegedly due to her disabilities. The Commission took up the matter and the husband were 
located, counselled and is currently agreed to rehabilitate with his wife and daughter. 


The Commission was also successful in securing the release of Mrs. Sudha Bala (name 
changed) who was allegedly gang-raped by BSF personnel in early 2002. The victim along 
with her young daughter was wrongly detained in Presidency Jail in Kolkata, after the alleged 
rape. The matter was taken up by the Commission for the release of rape victim from the jail. 
The Commission’s actions resulted in the release of Mrs. Das from jail, who was given into 
safe custody to her brother. 


The Commission has intervened in numerous court cases, in order help women whose rights 
have been violated. The Commission intervened in Bhateri gang rape case and supported the 
victim and provided for her protection. In the Maimon Baskari's Nuh case the Commission 
fought for the right of the victim to marry a person of her own choice and against out dated 
customs. In the matter of Fakhruddin Mubarak Shaik v. Jaitunbi Mubarak Shaik the 
Commission intervened to seek maintenance beyond the iddat period for Muslim women. 


Besides these achievements, the Legal Cell of the Commission has proposed amendments to a 
number of Acts and has proposed a number of new bills. The Commission has proposed 
amendments to the Hindu Marriage Act, 1955, Medical Termination of Pregnancy Act, 1971 
and the Indian Penal Code, 1960. The Commission has also proposed bills such as the Marriage 
Bill of 1994, the Domestic Violence to Women (Prevention) Bill of 1994 and the Prevention 
of Barbarous and Beastly cruelty against Women Bill, 1995 amongst others. 


A number of inquiry commissions have also been established by the Commission, under 
Section 8 (1) of the Act of 1990, to look into matters such as Law and legislation, Political 
empowerment, Custodial justice for women, Social security, Panchayati Raj, Women and 
media, Development of Scheduled Tribe Women, Development of women of weaker sections, 
Development of women of minority communities, Transfer of technology in agriculture for 
development of women. Among other highlights are included the anti-child marriage agitations 
in Rajasthan, Madhya Pradesh, Andhra Pradesh and Uttar Pradesh. Public hearings on 
problems of Muslim women, impact of globalization on women, on land related problems, 
economic empowerment of tribal women have been successfully organized by the have been 
organized by the Commission all over the country. 
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Module 3 


Personal Laws and Gender Justice — Marriage and Divorce, Maintenance — Guardianship — 
Adoption Inheritance Right — Uniform Personal Code, Concept of Matrimonial Property — 
Emancipation of Women — Empowerment of Women & Local Self Government. 


PERSONAL LAWS AND GENDER JUSTICE 


The people of India belong to different religions and faiths. They are governed by different sets 
of personal laws in respect of matters relating to family affairs, i.e., marriage, divorce, 
succession, etc. This existence of various ‘religious’ laws are increasingly being described as 
legal pluralism. The ambiguous status of religious personal laws serves to legitimize the 
continued denial by the state of gender equality to women in family law matters as it creates a 


space for rules or laws to operate that do not conform to the Constitutional requirements and 
yet are enforced by the state. While one's religion determines which law will apply to him or 
her regarding marriage, divorce, maintenance, guardianship, adoption, inheritance, and 
succession, a common thread woven through all of India's personal law systems is the 
patriarchal dominance of men. Sharia law subjugated Muslim women by allowing polygamy 
and unilateral divorce and depriving divorced Muslim women of maintenance rights. For 
example, Hindu daughters were deprived of joint heirship in parental property as per the codes 
of Mitakshara, a school of Hindu law governing succession. It was only after Lata Mittal (case 
filed in 1985) won a 20-year legal battle in the Supreme Court that Hindu daughters were given 
equal rights in the ancestral property. 


Similarly, Christian women could not obtain divorce on the grounds of adultery committed by 
the husband; it had to be coupled with cruelty, bestiality and sodomy. On the other hand, 
Christian husbands could simply declare their wives as adulteresses and divorce them. These 
antiquated laws were enacted in the colonial period to serve the interests of the British 
bureaucrats who had their legally wedded wives in England and were cohabiting with a local. 
Due to pressure from Christian women, the government last year cleared a proposal to amend 
the antiquated Christian Divorce Act 1869. 


Questions are asked as to why Parsi daughters who married non-Parsi men lost their property 
rights and non-Parsi wives of Parsi husbands were entitled to only half of the husband’s 
property as per the Parsi personal law. At the moment, the Parsi community is debating this 
issue in its conventions. 


Marriage, Divorce, Maintenance & Inheritance 
Hindu Law 
According to Hinduism, the female was created by Brahma as part of the duality in creation, 


to provide company to men and facilitate procreation, progeny and continuation of family 
lineage. Women in Vedic period enjoyed great respect and dignity. The Vedas suggested that 
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a woman’s primary obligatory duty is to help her husband in performing obligatory duties and 
enable him to continue his family tradition. 


According to age old concept, marriage is an essential instrument for achieving the aim of life. 
Marriage is among the oldest institutions of Hindus & ‘Kanyadan’ a pious and religious 
ceremony to performed. There are eight forms of marriage, four prehensile and four 
reprehensible. The Hindu Marriage Act of 18th May 1955 made many changes in the Hindu 
Law of marriage and brought uniformity. It prohibited bigamy and recognized inter caste 
marriages and made monogamy compulsory. It recognized all forms of marriages even without 
any formalities and made registration essential. It gave the right to divorce for the first time 
which was not known to Hindu society. The Amendment Act of 1976 introduced divorce by 
mutual consent, more grounds were added for obtaining divorce and the wife was granted 
additional grounds for divorce. Remarriage of divorcee and widows have been legalized and 
validated which was unthinkable prior to the passing of this Act. Monogamy has been imposed 
in all personal statutes except Islam. Although bigamy has been made punishable under Hindu 
Law, it is neither a cognizable offence nor liable for any heavy punishment. 


The Hindu Marriage Act, 1955 while maintaining the divine character of the marriage has given 
substantial relief and rights, which were previously denied to them, although sacramental 
character of Hindu Marriage is lost, yet the out —sketch of religious rituals in respect thereof 
has still been preserved. In this regard, the Marriage Laws (Amendment) Act, passed in 1976 
made another onslaught upon the sacramental character by providing remedies like divorce by 
mutual consent.18 Sec. 7 of the Act of 1955 leads only to this conclusion that although 
sacramental character of Hindu Marriage is lost yet the out — sketch of religious ritual in respect 
thereof has still been preserved. The child marriage restraint act, 1978 enhanced the lower age 
limit of the bride and bridegroom, under this act the bride must have attained the age of 18 and 
the bridegroom of 21 years. The indirect but necessary effect of this provision is that a bride 
marriage could be solemnized only on completion of 18 years of age and competent to choose 
her life partner. It was on account of the Act of 1978 that Sec.6 of the Hindu Marriage Act was 
deleted. The consent of her guardian in marriage would be meaningless. The provision for 
registration of Hindu Marriage has been provided for the first time. The act also lays down 
conditions of a valid marriage in section (5) of Hindu marriage act 1955. The court also 
expressed that if Saptapadi and also Kanyadan were not performed marriage cannot be said to 
be solemnized according to Hindu rites and rituals. Marriage between the persons belonging to 
the same Gotra has been recognized. It has introduced Monogamy. 


Maintenance under Hindu law: Sec. 24. Of the Hindu Marriage Act deals with the interim 
maintenance and also expenses during the matrimonial proceedings. This section also makes 
mandatory provision that such application shall, as far as passable, be disposed of within 60 
days from the date of service of notice on the wife or husband, as the case may be. The said 
limit has been inserted by the Marriage Laws (Amendment) Act, 2001. 
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Hindu Adoption and Maintenance Act, 1956 defines maintenance as “provision for food, 
clothing, residence, education and medical attendance and treatment’. In the case of an 
unmarried daughter it includes reasonable expenses of her marriage. Under Hindu Law: the 
wife has an absolute right to claim maintenance from her husband. Under Hindu law, a person 
has personal obligation to maintain his wife, children, and aged parents. In Hindu Law there 
are two statues which provide for maintenance; The Hindu Marriage act, 1955 (Sec.24). The 
Hindu Adoption and Maintenance Act, 1956 (Sec.25). Criminal Procedure Code (Sec125). 
Protection of Women from Domestic Violence (Sec.20) 


Maintenance includes: In all cases, provision for food, clothing, residence, education and 
medical attendance and treatment. 


In the case of an unmarried daughter also the reasonable expenses of an incident of her 
marriage. Minor, means a person who has not completed his or her age eighteen years 


Nature and Extent of the right of Maintenance under the Hindu adoption and 
Maintenance Act, 1956 


Maintenance of Wife: Under Section 18 of the Hindu Adoptions and Maintenance Act, two 
separate rights have been conferred on the wife. (1) Maintenance (2) Separate Residence 


The right of the wife to claim maintenance from her husband is her personal right against her 
husband and it arises irrespective of the fact whether the husband has got any property either 
ancestral or self-acquired. The expression ‘Desertion’ and ‘Cruelty’ are justifications for 
separate residence of the wife. Maintenance is to be effective from date of application and not 
from the date of order granting maintenance was passed. 


According to the Hindu Adoptions and Maintenance Act, 1956 there is only two grounds when 
the wife does not remain entitled to separate residence and maintenance: (1) When wives 
becomes convert, and (2) When she became unchaste. 


Daughter to claim maintenance whether legitimate or illegitimate; both can claim 
maintenance from their parents. Daughters can claim maintenance from her parents as long as 
she is unmarried. There is no obligation on the parent to maintain a married daughter but on 
becoming a widow, the obligations are revived. 


Mother right to maintenance: A mother has a right to claim maintenance from her son. 
Maintenance of widowed daughter- in- law: As per Sec. 19 of the Hindu Adoption and 
Maintenance Act, 1956, a Hindu wife shall be entitled to be maintained after the death of her 
husband by her father-in-law. However, she is eligible for maintenance if she is unable to 
maintain herself. 


Alteration of the amount of maintenance: Section 25, Hindu Adoption and Maintenance Act, 
1956, lays down that the amount of maintenance, whether fixed by the decree of court or by 
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agreement, may be altered subsequently if a change of circumstances justifying such alteration 
is shown. Amount of maintenance under section 125 can be allowed only at a monthly rate and 
an annual allowance cannot be granted. 


Inheritance and Succession rights under Hindu Law: 


The Hindu Succession Act 1956 came into force on June 17, 1956. Section 14 c (i) of the act 
states as follows; “Any property possessed by a female Hindu, whether acquired before or after 
the commencement of this act, shall be held by her as full owner thereof and not as a limited 
owner”. The limited interest of Hindu female is converted into absolute rights. The Hindu 
Succession Act, 1956 bases its rule of succession on the principle of propinquity, i.e. preference 
of heirs on the basis of proximity of relationship.59 It applies to all the Hindus including 
Buddhists, Jains, and Sikhs. It lays down a uniform and comprehensive system of inheritance 
and applies to those governed both by Mitakshara and the Dayabahaga schools of Hindu Law. 


The Hindu Succession (Amendment) Act 2005: This is a landmark. After 50 years, the 
government finally addressed some persisting gender inequalities in the 1956 Hindu 
Succession Act (1956 HSA), which itself was path breaking. The 2005 Act covers inequalities 
on several fronts; agricultural land, Mitakshara joint family property, parental dwelling house, 
and certain widow’s rights. Another notable achievement of the 2005 Act (Sec.23) is the 
inclusion of all daughters especially married daughters as coparceners in the Joint family 
property. The Hindu Succession (Amendment) Act 2005 sought to make two major 
amendments in the Hindu Succession Act 1956. First, it proposed to remove the gender 
discrimination in section 6 of the original act. Second, it proposed to omit section 23 of the 
original act, which disentitles a female heir to ask for partition in respect of a dwelling house, 
wholly occupied by a joint family until the male heir chooses to divide their respective shares 
therein. The omission of section 4(2) of The Hindu Succession Act 1956 is another 
achievement of the 2005 amendment Act. Now woman also has inheritance rights over 
agricultural lands just as men. 


Another progressive bill was introduced in Parliament in 2010, seeking to amend the Hindu 
Marriage Act 1955, conferring equal rights to a divorced wife in her husband’s immovable 
property residential (house, land) acquired after marriage. On May 26, 2012, The Union 
Cabinet had earlier come out with a law stating that woman enjoyed a share in all the 
immovable property owned by the husband in case of a divorce. However, with the recent 
amendment, a woman now get a clearly defined share but only from the residential immovable 
asset of her husband, which includes just the residential property rather than all the immovable 
assets. The most important aspect of the amendment is that in the eventuality of a divorce 
women will be entitled to a share in the property or assets acquired by the couple after marriage. 
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Muslim Law 


The advent of Islam brought profound changes to the Arabian society in general and to women 
in particular. Islam reversed or abolished the repressive and cruel practices committed against 
women such as female infanticide. The Islamic movement was truly a revolutionary movement 
in regards to women’s rights. 


The Muslim Personal Law in India is not a uniform body of legal rules. Though largely un- 
codified in its substantive aspect, in respect of legality and judicial enforceability Muslim Law 
stands along with codified community — specific laws applicable to other religious groups. The 
un-codified Muslim Law of Marriage and Divorce has thus the same status and recognition as 
The Christian Marriage Act, 1872 or the Hindu Marriage Act, 1955. 


Marriage (Nikah) is defined to be a contract which has for its object the procreation and the 
legalizing of children. The institution of marriage in Islam has three aspects: Legal, Social, and 
religious. Legally, it is a contract and not a sacrament. The social aspect of marriage has three 
important factors: Islamic law gives to the women a definitely high social status after marriage; 
Prophet Mohammed (PBUH) encouraged the status of marriage both by example and percept. 
He positively enjoined marriage to all those who could afford it. In fact marriage is a sign of 
bounty of Allah. Marriage among Muslims is not a sacrament, but purely a civil contract though 
solemnized with recitations of certain verses from the Qur’an. 


Marriage in Islam requires a contract between two equal partners, the women is to be a subject 
rather than an object in the marriage contract. The contract, in sum is a legal written document 
between two adults which entails an offer by one partner and an acceptance by the other in the 
presence of two witnesses. The terms of marriage are usually embodied in a deed called Nikah 
Nnmah. In the Nikah namah are incorporated such conditions as the amount of dower, mode 
of its payment, matters relating to custody of children and all other conditions which the 
spouses desire to stipulate. 


A Muslim woman cannot marry any man who is not a Muslim. As to a man marrying a non- 
Muslim woman, while a Sunni Mohammedan may marry a non-Mohammedan if she is a 
Kitabia, a Shia Mohammadan cannot marry even a Kitabia. 


Mahr: The concept of Mahr is inherent in the marriage contract. The Mahr is not a gift and is 
a mandatory requirement for all Muslim marriages whereby an amount of money or 
possessions is paid by the groom to the bride at the time of marriage for her exclusive use. The 
Mahr does not have to be money, but it must have monetary value. 


Polygamy — Polygamy was almost universally prevalent among the royalty, nobility and well- 
to-do classes. Polygamy in Islam is conditional as Quran stipulates justice and equal treatment 
to all wives. In pre —Islamic Arab society polygamy was unlimited, but Islam imposed 
restriction and limitation upon it up to four but at the same time Quran states: “Marry the 
woman who seem good to you, two, three or four and if you fear that you cannot do justice and 
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equality with all, then you shall marry one”. (Quran, 4:3)) The Prophet Mohammed’s original 
intention was to provide protection to widow and orphans. The Prophet laid stress on 
monogamy and praised it as the ideal form of marriage. It is evident from the Qur’anic verses 
that the permission to marry more than one wife is conditional and the conditions are very 
stringent, making it almost impossible to observe. This is why some of the Muslims countries 
have banned polygamy without the permission of the court. 


Inter — sect and inter-religious marriage: In Muslim law, there is no prohibition of inter-sect 
marriages, and the Muslims belonging to any sect can inter-marry. Such marriages are perfectly 
valid, and do not imply any change of sect or school on the part of either party. Inter Religious 
Marriages are prohibited under Muslim Law. The Shias are very strict as to inter-religious 
marriages. Under the Shia law, the marriage of Shia male, or female, with a non-Muslim is null 
and void. A Muslim male or female can perform a valid marriage with a non-Muslim under the 
provisions of the Special Marriage Act, 1954 as a civil marriage. 


Divorce Under Islamic Law: It is a unique aspect of Muslim law that husband has the 
unilateral power of pronouncing divorce on his wife without assigning any reason, without any 
cause, literally at his whim, even in a jest, or in a state of intoxication, and without resource to 
the court or any other judicial, administrative or familial authority, when no one is present 
(though Shia law requires two witness), and even in her absence, by just uttering the formula 
of Talak. What is sad is that it has survived modern India where we proclaim equality of sexes 
and enjoin the states to make special provisions for ameliorating the lot of women. 


The right to divorce (talaq) enjoyed by husband in Muslim law, had come under much 
hammering and criticism in the Shah Bano case. Under the Muslim law, matrimonial union is 
a civil contract and can be terminated like other contracts by mutual agreement of the parties, 
but man, in shariat, has some superiority over women to divorce her under certain formalities 
even against her will. The women cannot divorce her husband of her own accord and against 
his will unless she obtained this power by contract with him before marriage or after marriage. 
She can, for certain reasons, obtain judicial divorce without foregoing her dower or her right 
to inheritance and maintenance for some specified period under the dissolution of Muslim 
Marriage Act, 1939, which applies to all Muslim women. She can, by means of khula induce 
her husband to free her of the marriage tie. 


There are three main modes of Talaq: -. 


e Talaq- e - ahsan i.e. a single pronouncement of divorce during a “tuhr”. 

e Talaq-e-hasan i.e. three pronouncements made during successive tuhrs. 

e Talaq- e- bidat i.e. three pronouncements made during a single tuhr either in one 
sentences or in separate sentence thrice or a single pronouncement made during a tuhr 
indicating the intention to irrevocable dissolve the marriage. 

The first two modes of talaq namely talaq-e-ahsan and talaq-hasan gives an opportunity to the 
husband to reconsider his decision for divorce. In both these cases, divorce becomes absolute 
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after a certain period has elapsed. Talaq-e-bidat or Triple divorce in one sitting was prohibited 
during Prophet Mohammed’s life time. Divorce given through triple talaq is nothing but sinful 
form of divorce and has been condemned by the Prophet himself but unfortunately some 
Muslim men follow this form of divorce. 


In 2017, The Supreme Court in the case of Shayara Bano vs. Union of India & Ors. 
Court held that the practice of instantaneous triple talaq (talaq — ul — biddat) [ “triple talaq”] 
which authorized a Muslim man to divorce his wife by pronouncing the word “talaq” thrice, 
was legally invalid. In a majority 3:2 judgment, a five-judge Bench of the Supreme Court on 
Tuesday set aside talaq-e-biddat or instant and irrevocable talaq as a "manifestly arbitrary" 
practice, which is not protected by Article 25 (freedom of religion) of the Constitution. 


In 2017, A unique combination of five Supreme Court judges belonging to different faiths 
presided over the constitutional validity of instant triple talaq. The judges, Chief Justice J S 


Khehar, is a Sikh, Justice Rohinton Nariman a Parsi, Justice Kurian Joseph a Christian, Justice 
Abdul Nazeer a Muslim and Justice U U Lalit a Hindu. In a 397-page ruling, though two judges 
upheld validity of Instant triple talaq (talaq-e-biddat), the three other judges held that it was 


unconstitutional, thus barring the practice by 3—2 majority. One judge argued that instant triple 
talaq violated Islamic law. The bench asked the central government to promulgate legislation 
within six months to govern marriage and divorce in the Muslim community. The court said 
that until the government formulates a law regarding instant triple talaq, there would be an 
injunction against husbands pronouncing Instant triple talaq on their wives. However, the 
judgment did not ban other forms of Muslim divorce that favour men, only the instant type. 


The Government formulated the bill after 100 cases of instant triple talaq in India since the 
Supreme Court judgement in August 2017.On 28 December 2017, Lok Sabha passed the 
Muslim Women (Protection of Rights on Marriage) Bill, 2017. The bill makes instant triple 
talaq (talaq-e-biddat) in any form - spoken, in writing or by electronic means such as email, 
SMS and instant messengers illegal and void, with up to three years in jail for the husband. 


Judicial Divorce of Muslim women through The Dissolution of Muslim Marriage Act, 1939: 
The Dissolution of Muslim Marriage Act, 1939 affords protection of Muslim married woman 
from the rigidity of the textual personal law of Muslims. The wife right of divorce, which was 
denied to her, was restored to her under this Act on certain grounds specified in it. 


Grounds for decree for dissolution of marriage (Sec.2): A woman married under Muslim 
law shall be entitled to obtain a decree for the dissolution of her marriage on any one or more 
of the following grounds, namely; 


e that where about of the husband have not been known for a period of four years. 
e thatthe husband has neglected or has failed to provide for her maintenance for a period 
of two years. 
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e that the husband has been sentenced to imprisonment for a period of seven years or 
upwards. 
e husband was impotent at the time of marriage and continues to be so. 
e Suffering from venereal disease. 
e Cruelty 
Under Sec.5 of the Act nothing shall affect any right which a married woman may have under 
Muslim law to her dower or any part thereof on the dissolution of her marriage. 


Women Rights in Divorce: If the marriage was consummated, wife may marry another person 
after the completion of iddat, if the marriage was not consummated; she is free to marry 
immediately. If the marriage was consummated, the wife entitled to immediate payment of the 
whole of the unpaid dower, both prompt and deferred. If the marriage was not consummated, 
and the amount of dower was specified in the contract, she is entitled to half that amount. If the 
marriage was consummated, the wife entitled to immediate payment of the whole of the unpaid 
dower, both prompt and deferred. If the marriage was not consummated, and the amount of 
dower was specified in the contract, she is entitled to half that amount. The divorced wife is 
entitled to maintenance and lodging till her period of iddat expires. 


Maintenance under Muslim Law: The personal law statutes governing a Muslim woman’s 
right to maintenance are the Dissolution of Muslim Marriage act, 1939, and the Muslim women 
(protection of right on Divorce) Act, 1986.50 The Muslim law of Maintenance differs from the 
law of maintenance in most other systems of law, expect wife, in most of the cases the 
obligation of a Muslim to maintain another arise only if the claimant has no means or property 
out of which he or she can maintain herself or himself. Under the Muslim law, this is the duty 
of the husband to maintain his wife, irrespective of her debt against the husband and has priority 
over the right of all other persons to receive maintenance. Maintenance is called Nafqah, it 
includes food, raiment, and lodging and other essential requirements for livelihood. 


Divorced wife right to maintenance: Reasonable and fair provision and maintenance to be 
made and paid to her within the iddat period by her former husband. A Muslim has a personal 
obligation to maintain his children but it is not an absolute obligation. A father is bound to 
maintain his female children until they are married. A Muslim widow has no right to 
maintenance out of her husband’s estate in addition to what she got by inheritance as his wife. 


In 1986, The Muslim women (Protection of right on divorce) Act was passed. The Act has 
consolidated and harmonized the different schools of the Muslim law in the matter of payment 
of maintenance to the wife on divorce. The preamble of the Act spells out the objectives of the 
act as ‘the protection of the right of Muslim women who have been divorced by, or have 
obtained divorce from, their husband’. Sec. 3 of the Act speaks of ‘provision and maintenance’ 
while Sec. 4 talks only of maintenance. This means that at the time of giving divorce the 
Muslim husband is required to visualize the extent of the future needs of the wife and make it 
preparatory arrangements in advance for meeting the same. According to the Sec. 3 of the Act, 
Mahr or other properties of Muslim women has to be given to her at the time of divorce. While 
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the orthodox view of the husband’s liability to pay maintenance only upto Iddat period finds 
prominence in this act, the modern trend as reflected in section 125 of the CrPC has also been 
included making it optional on the choice of both parties. 


Maintenance from other Relations and Wakf Board: Sec.4, lays down a divorced woman 
is entitled to file an application for maintenance from her relatives or Wakf Board, if she is not 
in a position to maintain herself and from her husband. For the application of Sec. 4, following 
two requirements should be satisfied: (1) she is not able to maintain after the iddat period, and 
(2) she has not re-married. It appears that Parliament wanted to codify and clarify the Personal 
law of Muslims, and accord protection to divorced women so that there may not be controversy 
over it in future 


The Shah Bano Case 


Shah Bano was a seventy-five-year-old Muslim woman whose husband had abandoned her. 
She filed a case for maintenance under section 125 of the Criminal Procedure Code, which 
provides for maintenance to women “to prevent vagrancy due to destitution”. 


While Shah Bano’s claim to maintenance was still being considered by the court, her husband, 
Mohammed Ahmed Khan, an advocate by profession, divorced her using the triple talaq. The 
Indore Magistrate’s Court ruled that Shah Bano was entitled to maintenance under section 125 
of the Criminal Procedure Code (CrPC). The amount was fixed to a meagre Rs. 25 per month. 
The Madhya Pradesh High Court raised the amount to Rs. 179.50. Mohammed Khan however 
appealed to the Supreme Court that the judgement of the High Court had exceeded its 
jurisdiction and violated the Muslim personal law as defined by the Shariat. Radha Kumar 
notes that Khan made his contentions on the following grounds: “First, that as a Muslim he 
was bound primarily by Islamic law; second, that as maintenance from a husband is related to 
the laws of marriage and divorce, which in his case fell under Muslim Personal law, Shah 
Bano’s application should be judged by this law and no other; and third that if marriage, divorce 
and maintenance regulations fell under personal law, then criminal law should not enter the 
picture at all” As a result of these contentions, by the time the case appeared before the Supreme 
Court, the distinction between maintenance on destitution (section 125 CrPC) and maintenance 
on divorce (falling under personal law) was highly obscured. 


The Supreme Court passed a judgement upholding Shah Bano’s right to maintenance under 
section 125 of CrPC. Shah Bano’s counsel had cited two verses from the Koran depicting that 
providing maintenance was the duty of the ‘righteous’ and based on this the Court ruled that 
Shah Ban© had the right to maintenance also under the Muslim personal law. Moreover, the 
Court also declared that section 125 transcended personal laws. Most importantly the Court 
stated that women have been subject to unjust treatment and hence it urged the government to 
frame a common civil code, which would be applicable to all communities. 


The decision drew severe criticism from the conservative groups within Muslim community. 
A bench of five Hindu judges delivering a verdict on competing interpretations of verses of the 
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Holy Quran and critiquing the principles of Islam, with the judgment going to the extent of 
saying that the degradation of women was the fatal point of Islam, was only to add to the 
communal tension, given the political environment surrounding the decision. 


Giving in to the mounting pressure from conservative forces, in what was both an attempt to 
undo the after effect of the ruling in Shah Bano’s case and appease the Muslim community, as 
well as suppress the growing atmosphere of discontent and counter pressures, the 
Congress Government, which under the leadership of Rajiv Gandhi had come to power in 1984, 
felt a need to pacify the masses and accordingly passed the Muslim Women (Protection on 
Divorce Act), 1986. 


The Act, in effect overturned the decision in Shah Bano’s case providing that a husband was 
bound by law to pay maintenance to a divorced wife only for the period of iddat, following 
which, in case the woman was unable to provide for herself, or did not have relatives to support 
her, the magistrate could direct the Wakf Board to provide her with sufficient means of 
sustenance for herself and her dependent children, if any. The Act was received particularly 
well by conservative fundamentalists. On the contrary, it was critiqued for having defeated the 
cause of the rights of Muslim women that had been brought forth in Shah Bano’s case, thus 
relegating them to a subordinate position within the domain of the personal, the attempts for 
gender equality being suppressed in favors of communal harmony. 


The Muslim Women (Protection of Rights on Divorce) Act, 1986 was enacted to nullify the 
Shah Bano judgement. It provided that under section 3(1) (a) a divorced woman is entitled to 
reasonable and fair provision and maintenance within the iddat period. Later, it was held in 
Daniel Latifi union of India that reasonable and fair provisions include provision for the future 
of the divorced wife (including maintenance) and it does not confine itself to the iddat period 
only. 


(The Constitutional validity of the Act was challenged by Shah Bano’s Lawyer Danial 
Latifi and upholding the validity of the Act, the Supreme Court observed that the liability of 
the husband to pay maintenance under the Act was not limited to the iddat period.) 


The Importance of The Decision 


The decision in Shah Bano according the protection of Section 125 of the Code of Criminal 
Procedure, 1973 to Muslim women, despite attempts having been made to render it futile, is 
seen as a landmark decision in the domain of social and legal history of India. Though the 
decision was not the first to recognize Muslim women’s rights to maintenance under Section 
125, it was particularly significant in the context of the conflicting claims of gender justice 
within personal laws and the need to strike a balance between the conflicting religious and 
cultural claims to bring them in conformity with the ideal of equality, gender equality in 
particular. 
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Inheritance and Succession rights of Muslim Women: Muslim law of succession is based 
on Qur’an and therefore, it is a divine law. The law is, therefore, completely different from 
Hindu Law where a person will acquire right of inheritance even though he may be in the 
mother’s womb. The law of inheritance provides for fixed shares which take precedence over 
the succession of the next of kin to the residue. The Muslim law is uncompromising in the 
scheme of succession and inheritance unlike other laws. 


e The daughter is a primary heir; she always inherits in one of two capacities. A single 
daughter or two or more daughters, without a son (or sons) she inherits as an agnatic 
heir. The daughter’s share is equal to one half of the son’s; she however always has full 
control over this property. It is legally hers to manage, control, and to dispose off as she 
wishes in life or death. 


e Mother will get 1/3 share of her son’s property (when there are no children) will get 1/6 
share of her son’s property (when there are children), maternal grandmother will get 
1/6 share (only if there is no mother or grandfather), paternal grandmother gets a share 
of the total property (only if there is no mother or grandfather). 


e Mahr is a sum of money or some other property which the wife is entitled to get from 
the husband on marriage. It can be fixed at any time before marriage or at the time of 
marriage. In Islamic law, Mahr belongs absolutely to the wife. 


e Similarly, widow’s share is fixed i.e. one fourth if he dies issueless and one eight in 
case husband leaves behind children and it gets precedence over all the inheritance she 
gets neither less nor more. Whether there are numerous inheritors or none at all. If there 
are more wives than one, they divide the one fourth or one eight as the case may be, 
among themselves. A childless widow does not take her share from immovable property 
of her husband; but she is entitled to her proper share in the valuables of the household 
effects, trees, buildings and movable property, including debts to the deceased. 


e Among the descendants, daughter finds the first place as a share in the absence of son 
and inherits one half of the estate on the death of her parents and if they are more than 
one, they jointly take two third of the estate. 


It would have become evident by now that Muslim women enjoy all rights under the Muslim 
law and are better placed than their sisters, governed by other laws, either worldly or religious. 
She suffers no disability because of her sex and enjoys legal and social status. The Holy Quran 
and the prophet have ordained to treat women with kindness and generosity. These rights were 
granted to her under religious guarantees more than fourteen hundred years ago when her 
condition was pathetic, pitiable, and worse than domestic animals. 
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Christian Law 


Indian Christian Marriage Act, 1872(Sec.4-9) The laws regulating to solemnization of 
marriage among Indian Christians is the Christian Marriage Act of 1872. The conditions for 
certifications of a marriage of Indian Christian have been provided in Sec.60 of the Act. Three 
sets of authorities are provided for the solemnization of marriage; minister of religion, marriage 
registrars and persons licensed to solemnize marriage. Registration of such a marriage is 
compulsory. 


In India, Christian Marriage Act is comprehensive enough to deal with matters regarding 
solemnization of marriage among Christians in India. But where one of the parties of marriage 
is a Christian and the other a non-Christian the best course to adopt is to solemnize the marriage 
under the Special Marriage Act 1954. Marriage, according to Christian tradition, is not merely 
a civil contract nor is it purely a religious contract. It is seen as a contract according to the law 
of nature, antecedent to civil institutions and by itself an institution. Christian views on 
marriage typically regard marriage as instituted and ordained by God for the lifelong 
relationship between one man as husband and one woman as wife. Jesus, the founder of 
Christianity, underscored the importance and sacredness of lifelong marriage in his own 
teachings. He said that in marriage “the two will become one flesh”. Therefore, what God has 
joined together, let no one separate. 


Conditions for Marriage of Indian Christian. 


e The age of the man intending to be married shall not be under 21 and the woman 
intending to be married shall not be under 18. 

e Neither of the persons intending to be married shall have a wife or husband still living. 
The common law tradition of monogamy, free consent, marriage age, and mental competence, 
prohibited degrees of consanguinity and license to do it, were all incorporated in the Christian 
Marriage Act 1872. 


Christian Law of Divorce in India Whitely Stokes who framed the bill on Indian divorce Act, 
and Sir Henry Maine originally introduced the bill on the 24th December 1862. The Bill, after 
remaining for seven years before the council of the Governor General, received the assent of 
the Governor General, on 26th February 1869. This law has been substantially amended in 
2001. 


The Indian Divorce Act deals with divorce among Christian. Roman Catholics do not come 
under the purview of any divorce proceeding since the Roman Catholic church has not 
recognized divorce. The Divorce Act also does not contain any provision for divorce by mutual 
consent. 


Maintenance: During the period when the divorce case is in the court, the husband has to give 
one fifth of his salary for the maintenance of his wife. Custody of the child has to be decided 
by the court after going into the details of each individual case. 
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The dissolution of Marriage and Judicial separation (under the Indian Divorce Act, 1869) 
allows a Christian wife to file petition for a divorce either in High court or District court on the 
grounds: (1) That her husband has exchanged his profession of Christianity and gone through 
a form of marriage with another woman (2) Has been guilty of incestuous adultery (3) Has 
been guilty of bigamy and adultery (4) Has been guilty of rape, sodomy or bestiality (5) Is 
guilty of adultery coupled with desertion without reasonable excuse for two years or more. 


The Government of India declared the year of 2001 as the year of Women empowerment and 
aptly so, in the context of three important bills placed before the parliament dealing with rights 
of women. The Indian Divorce Amendment Act 2001, which was an endeavor to bring about 
gender justice among the Christian community in India in matters of divorce and matrimonial 
causes. 


The procedural aspect under the act of 1869 has been substantially altered to reduce the 
miseries of parties in divorce proceeding. Now a family court can grant a decree of nullity of 
marriage or divorce at the first instance and the same would final if no appeal is preferred 
within the period prescribes for the same. In addition, with the enactment of the marriage laws 
(Amendment) Act 2001, the provision for alimony has been made more beneficial to women; 
the quantum of alimony is left to be decided by the court in the circumstance of each case. 
Gender discrimination writ large on various provisions in the act has been amended and gender 
equality has been made almost a certainty. Dissolution of Marriage by Mutual Consent: 
Under Sec. 10-A of the Divorce Act, 1869 According to The Indian Divorce (Amendment) act, 
2001, on the ground that they have been living separately for a period of two years or more, 
that they have not been able to live together and they have mutually agreed that the marriage 
should be dissolved. 


Maintenance under Christen Law: The Indian Christian have no Personal law and their 
domestic obligations have to be governed by the English law and under that law a wife has no 
common law right to suing her husband for maintenance. The Indian Divorce Act, 1869 
recognizes the right of only wife to maintenance — both alimony pendent lite and permanent 
alimony, amended in 2001 under section 36. However, the husband doesn’t have the same 
rights under the said act, it can be claimed only by the wife. Permanent alimony can be granted 
only in case of dissolution of a marriage or judicial separation: As per Sec.37 of the Act. The 
District Court may order that the husband shall, to the satisfaction of the court, secure to the 
wife such gross sum of money, or such annual sum of money for any term not exceeding her 
own life, as having regard to her own fortune, to the ability of the husband and so the conduct 
of the parties. 


Christian Law of Inheritance and Succession The general law to the inheritance and 
succession can easily be Christian is entitled to equal shares on inheriting the property on the 
death of a person. The Indian Succession Act 1925, especially under section 31 to 49 of the act 
is applicable to Christian and Jews community. Christian of Travancore and Cochin are 
governed by their own succession laws. 
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The Indian Succession Act 1925, states that everyone is entitled to equal inheritance, baring 
exceptions to Hindus, Sikh, Jains, Buddhists and Muslims, as they are governed under separate 
laws of succession. According to the law if the father died intestate (i.e. without a written will 
or any settlement of property), under section 33, the widow will get 1/3 of the property and the 
balance property will be shared equally between the sons and daughters. 


Under the Indian Succession Act 1925, there is no discrimination between sons and daughters 
with regard to the distribution of the intestate father’s property. If he has left none but his 
widow, the whole property shall belong to his widow. As per section 15 and 16 of the Indian 
Succession Act 1925, by marriage a woman acquires the domicile of her husband if she had 
not the same domicile before and a wife’s domicile during marriage follows the domicile of 
her husband. 


Christian law does not recognize children born out of wedlock; it only deals with legitimate 
marriages. It does not recognize polygamous marriages either. A child in the Womb is also 
entitled to a share of the property. Any money earned by a Christian woman is her own 
property. Nobody can take it away from her. She has the right to will away or gift away her 
own money, Jewellery and other property to anybody she wants. 


Even if a Christian woman’s father spends money on gifts at her marriage, she is still entitled 
to a share in the property. Christian of Travancore and Cochin are governed by their own 
succession laws. The most controversial feature of the Travancore and Cochin Christian 
Succession Acts relates to the rights of a daughter to the property of her intestate parents. The 
Cochin act gives the daughter a share along with the sons, subject to the limitation that her 
share shall be one third in value of that of a son [Section 20(b).]. Even though Christian women 
have equal right as per law, they rarely avail the provision, either due to ignorance or due to 
opposition from male heirs. Mary Roy is an Indian educator, who won a lawsuit in 1986, 
against the inheritance legislation of her Keralite Syrian Christian community in the Supreme 
Court. The judgement ensured equal rights for Syrian Christian women, with their male siblings 
in their ancestry property. 


In Mary Roy v. State of Kerala, the Supreme Court declared that the Christians in the 
former State of Travancore are governed by the provisions in Chapter 11 of Part V of the 
Indian Succession Act 1925 since the extension of Part B States (Laws) Act 1951. 
Consequently, the Christians all over India are brought under the provisions of Section 37 of 
the 1925 Act which provides that the property of the intestate will be distributed equally 
among the children after deducting the 1/3 share of the widow. 


ADOPTION & GUARDIANSHIP IN INDIA 


The custom and practice of adoption in India dates back to the ancient times. Although the act 
of adoption remains the same, the objective with which this act is carried out has differed. It 
usually ranged from the humanitarian motive of caring and bringing up a neglected or destitute 
child, to a natural desire for a kid as an object of affection, a caretaker in old age, and an heir 
after death. 
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But since adoption comes under the ambit of personal laws, there has not been a scope in the 
Indian scenario to incorporate a uniform law among the different communities which consist 
of this melting pot. Hence, this law is governed by various personal laws of different religions. 


Adoption is not permitted in the personal laws of Muslims, Christians, Parsis and Jews in India. 
Hence, they usually opt for guardianship of a child through the Guardians and Wards Act, 
1890. 


Indian citizens who are Hindus, Jains, Sikhs, or Buddhists are allowed to formally adopt a 
child. The adoption is under the Hindu Adoption and Maintenance Act of 1956 that was enacted 
in India as a part of the Hindu Code Bills. It brought about a few reforms that liberalized the 
institution of adoption. 


HINDU LAW 


Hindu law is the only law in India which treats an adopted child as being equivalent to a natural 
born child. The reason for this is mostly because of the belief that a son was indispensable for 
spiritual as well as material welfare of the family. But it is significant to note here that this role 
as a ‘deliverer of hell’ was only limited to the son. 


Under the old Hindu Law, only a male could be adopted and an orphan could not be adopted. 
Then even if a male was to be adopted, restrictions were imposed based on Caste and Gotra. A 
female child could not be adopted under the Hindu Law. Under the old Hindu law, only the 
male had a right to adopt and the consent or dissent of his wife to the proposed adoption was 
immaterial. But such restrictions have changed in the course of time. Such gender biases have 
been minimized in today’s modern society. Under the modern Hindu Law, every Hindu, male 
or female has the capacity to make an adoption provided he or she has attained majority and 
are of sound mind. Most of these laws, rules and regulations have been enumerated in the Hindu 
Adoption and Maintenance Act of 1956. 


S.6 (a) of the Hindu Minority and Guardianship Act, 1956 clearly states that the mother, after 
the father would be the minor’s guardian. Though it was established in Githa Hariharan v. 
Reserve Bank of India (1999 2 SCC 228) that it would be interpreted as the mother being the 
guardian in the absence of the father, the discrimination still remains as the mother and the 
father don’t have equal status as guardians and the provision should be amended deleting the 
very use of the word ‘after’. 


HINDU ADOPTION AND MAINTENANCE ACT, 1956 


The Hindu Adoption and Maintenance Act was passed after Independence as part of 
modernizing and codifying Hindu Law. The Act to some extent reflects the principles of 
equality and social justice by removing several (though not all) gender based discriminatory 
provisions. 


This Act deals with topics such as capacity to adopt, capacity to give in adoption, effect of 
adoption, gender bias and such others. 
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Capacity to Adopt: In this Act it is said that any adult Hindu male who is of sound mind can 
adopt a child. If the said man is married, the consent of the wife is necessary. Likewise, a 
female adult Hindu of sound mind could adopt a child if she is 


1. Unmarried 

2. Divorced 

3. Widowed or 

4. Her husband suffers from certain disabilities 


1. Ceased to be a Hindu 
2. Has renounced the World 
3. Has been declared to be of unsound mind by the court 


Capacity to give in Adoption: The section 9 of this Act states that only the father, the mother 
or the guardian can make the decision of giving a child in adoption. The father can give the 
child in adoption only with the consent of the mother, unless the mother has ceased to be a 
Hindu, has renounced the world or is of unsound mind. The mother may give the child in 
adoption if the father is dead or has completely and finally renounced the world or has ceased 
to be a Hindu or has been declared by a court of competent jurisdiction to be of unsound mind. 


Effect of Adoption: When once a child has been adopted, that child severs all ties with his 
natural family. All the right and obligations of natural born children fall on him. 


The wife of a Hindu male, who adopts is deemed to be the adoptive mother. Where an adoption 
is made with the consent of more than one wife, the senior most in marriage is deemed to be 
the adoptive mother and the rest are given the title of step mothers. All laws relating to the 
adoptive parents and/or step parents can be seen in ss. 12, 13 and 14 of the Hindu Maintenance 
and Adoption Act of 1956. 


In this context, an issue came up. The case of Sawan Ram v. Kalavat, brought out the question 
as to whether, in the case of adoption by a widow, would the adopted child be deemed to be 
the child of the deceased husband as well, so as to be his heir. The Supreme Court held that the 
adoption would not only be by the female, but also to her deceased husband. This argument 
was based on the words found in s. 5(1) of the Act. 


Also, it has to be noted that the adoptions once made by the parents cannot be cancelled by the 
parents, nor can the adopted child renounce the adoptive family and go back to his/her birth 
parents. Adoption is generally held to be permanent in nature, with neither party going back on 
their words. This has been stated in section 15 of The Act. But care has to be taken that the 
adoption referred to in this section is a valid adoption. 


Gender Bias in Adoption: Though after the enactment of the Act, it has been noted that the 
gender discrimination has been eliminated but in actual sense it still exists. A married female 
cannot adopt, not even with the husband’s consent, unless her husband dies or suffers from any 
disability or renounces the world or so. On the other hand, a husband may adopt with the 
consent of the wife. To clearly show the gender discrimination, two cases have been 
referred. Similarly, in the matter of a giving a child in adoption, the Hindu male enjoys broader 
rights than a corresponding female. The case of Malti Roy Choudhury v. Sudhindranath 
Majumdar is oft referred to. 
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In the case of Malti Roy Choudhury, the appellant, Malti had been adopted by the deceased 
mother. After her mother’s death, she became the sole heiress and applied for estates and 
properties left behind by her mother. There were a lot of evidences which have been presented 
by the appellant like proof of the ceremony of adoption, natural parents handing over the child 
to the adoptive mother in the presence of her husband and the priest; acknowledgement through 
school records; Malti being performed the funeral ceremony of her mother. But however, the 
Court did not accept the argument and it was held that, “under the provisions of the act, the 
husband alone can adopt, but here, it is an admitted position that Malti was adopted by the 
mother Tripti not by the father and thereby, rejected her appeal.” 


GUARDIANS AND WARDS ACT, 1890 


As the name itself suggests, the Hindu Adoption and Maintenance Act were mostly the 
guidelines for the Hindu society. Another law had to be made which was sensitive to the 
personal laws of other religions which did not come under the Hindu Adoption and 
Maintenance Act of 1956. This gave rise to the Guardians and Wards Act of 1890. 


The Guardians and Wards Act, 1890 was a law to supersede all other laws regarding the same. 
It became the only non-religious universal law regarding the guardianship of a child, applicable 
to all of India except the state of Jammu and Kashmir. This law is particularly outlined for 
Muslims, Christians, Parsis and Jews as their personal laws don’t allow for full adoption, but 
only guardianship. It applies to all children regardless of race or creed. Following is an 
overview of the act. 


It was stated that any child who had not completed 18 years of age was to be a minor. This 
child would be appointed guardians by the court or any other appointed authority. They would 
decide who would take place as the said child’s guardian or by removing another as a guardian. 
All these procedures took place only after an application had been placed by the person who 
was willing to take a child under himself and to act as his guardian. The applications should 
contain all the possible information that would have been required, including the information 
about the guardian and any reason as such for the guardianship. 


This was just the first step. Once the court admits the application, a date for a hearing would 
be set. The court will hear evidence before making a decision. Unlike in the procedures given 
in the Hindu Adoption and Maintenance Act, 1956, where a person once adopted has a single 
set of parent, here a minor and his property could have more than one guardian. It was required 
under these cases of guardianship that the court use its discretionary power and considered the 
interests of the minor. His/her age, sex, religion, the compatibility quotient with the guardian, 
the death of the parent, etc. must be taken into consideration. The minor’s preference may also 
be taken into consideration. 


MUSLIM LAW 


Adoption is a little different under Islamic law than the usual adoption practices that are 
followed. The Islamic term for what is generally called adoption is kafala. Like everything else 
in Islamic Law, the practice of adoption is highly regulated. A guardian/ward role is played 
out rather than a parent. This relationship has specific rules. These rules are mainly to preserve 
the integrity of the family line. 
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Adoption is certainly not prohibited. What is unlawful is to attribute one’s adopted child to 
oneself, as if there is a biological relationship. This is because Islam seeks to safeguard 
biological lineage and not confuse lineage. 


There are a few rules in Islam surrounding the concept of Adoption: 


e An adopted child retains his or her own biological family name (surname) and does not 
change his or her name to match that of the adoptive family. 

e An adopted child inherits from his or her biological parents, not automatically from the 
adoptive parents. 

e If the child is provided with property/wealth from the biological family, adoptive 
parents are commanded to take care and not intermingle that property/wealth with their 
own. They serve merely as trustees. 


These Islamic rules emphasize to the adoptive family that they are not taking the place of the 
biological family — they are trustees and caretakers of someone else’s child. Their role is very 
clearly defined, but nevertheless very valued and important. 


It is also important to note that in Islam, the extended family network is vast and very strong. It 
is rare for a child to be completely orphaned, without a single family member to care for him 
or her. Islam places a great emphasis on the ties of kinship — a completely abandoned child 
is practically unheard of. Islamic law would place an emphasis on locating a relative to care 
for the child, before allowing someone outside of the family, much less the community or 
country, to adopt and remove the child from his or her familial, cultural, and 
religious roots. This is especially important during times of war, famine, or economic crisis — 
when families may be temporarily uprooted or divided. 


CHRISTIAN LAW AND PARSI LAW 


The personal laws of these communities also do not recognize adoption and here too an 
adoption can take place from an orphanage by obtaining permission from the court under 
Guardians and wards act. A Christian has no adoption law. 


Since adoption is legal affiliation of a child, it forms the subject matter of personal law. 
Christians have no adoption laws and have to approach court under the Guardians and Wards 
Act, 1890. National Commission on Women has stressed on the need for a uniform adoption 
law. Christians can take a child under the said Act only under foster care. Once a child under 
foster care becomes major, he is free to break away all his connections. Besides, such a child 
does not have legal right of inheritance. 


The general law relating to guardians and wards is contained in the Guardians and Wards Act, 
1890. It clearly lays down that father’s right is primary and no other person can be appointed 
unless the father is found unfit. This Act also provides that the court must take into 
consideration the welfare of the child while appointing a guardian under the Act. 


There is no specific statute enabling or regulating adoption among Christians in India. In the 
absence of a statutory or customary adoption recognized by courts, foster children are not 
treated in law as children. On death of the foster parents, their estate is distributed among legal 
heirs of the intestate, to the detriment of foster children. Christians in India can adopt children 
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by resort to section 41 of the Juvenile Justice (Care and Protection of Children) Act 2006 read 
with the Guidelines and Rules issued by various State Governments. 


UNIFORM CIVIL CODE 


The term civil code is used to cover the entire body of laws governing rights relating to property 
and otherwise in personal matters like marriage, divorce, maintenance, adoption and 
inheritance. The demand for a uniform civil code essentially means unifying all these personal 
laws to have one set of secular laws dealing with these aspects that will apply to all citizens of 
India irrespective of the community they belong to. Though the exact contours of such a 
uniform code have not been spelt out, it should presumably incorporate the most modern and 
progressive aspects of all existing personal laws while discarding those which are retrograde. 


The spine of controversy revolving around Uniform Civil Code has been secularism and the 
freedom of religion enumerated in the Constitution of India. The preamble of the Constitution 
states that India is a "Secular Democratic Republic" This means that there is no State religion. 
A secular State shall not discriminate against anyone on the ground of religion. A State is only 
concerned with the relation between man and man. It is not concerned with the relation of man 
with God. It does not mean allowing all religions to be practiced. It means that religion should 
not interfere with the mundane life of an individual. Rebecca J. Cook rightly points out that 
although the Indian Constitution contains articles mandating equality and non-discrimination 
on the grounds of sex, strangely however, several laws exist that apparently violate these 
principles and continue to be there especially in personal laws of certain communities with 
provisions that are highly discriminatory against women. 


The Indian Constitution expressly stands for gender equality. For example, Article 44 of the 
Constitution envisages a Uniform Civil Code for all citizens and lays down that, “The State 
shall endeavour to secure for the citizen a Uniform Civil Code throughout the territory of 
India.” However, even after half a century from the framing of the Constitution, the ideal of 
Uniform Civil Code is yet to be achieved. Women, who make up nearly a half of India, continue 
to clamour for a gender just code to enjoy equality and justice irrespective of the community 
to which they belong. The Uniform Civil Code is required not only to ensure (a) uniformity of 
laws between communities, but also (b) uniformity of laws within communities ensuring 
equalities between the rights of men and women. 


Our founding fathers have been cautious in their phraseology while drafting Article 44 and 
therefore in a situation where the nation is in the grip of communal tension hurry must make 
way to moderation. Initially the idea of Uniform Civil Code was raised in the Constituent 
Assembly in 1947 and it was incorporated as one of the directive principles of the State policy 
by the sub-committee on Fundamental Rights and clause 39 of the draft directive principles of 
the state policy provided that the State shall endeavour to secure for the citizen a Uniform Civil 
Code. The arguments put forward was that different personal laws of communities based on 
religion, “kept India back from advancing to nationhood” and it was suggested that a Uniform 
Civil Code “should be guaranteed to Indian people within a period of five to ten years” The 
Chairman of the drafting committee of the Constitution, Dr. B.R. Ambedkar, said that, “We 
have in this country uniform code of laws covering almost every aspect of human relationship. 
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We have a uniform and complete criminal code operating throughout the country which is 
contained in the Indian Penal Code and the Criminal Procedure Code. The only province the 
civil law has not been able to invade so far as the marriage and succession ....... and it is the 
intention of those who desire to have Article 35 as a part of Constitution so as to bring about 
the change.” Though Ambedkar was supported by Gopalaswamy Ayyangar and others but 
Jawarharlal Nehru intervened in the debate. Nehru said in 1954 in the Parliament, “I do not 
think at the present time the time is ripe for me to try to push it (Uniform Civil Code) through.” 
Since the Uniform Civil Code was a politically sensitive issue, the founding fathers of the 
Constitution arrived at an honorable compromise by placing it under Article 44 as a directive 
principle of state policy. 


Uniform Civil Code & Women 


The Uniform Civil Code has been a demand of the women's movement from pre-independence 
days. Women's struggle for equality is intrinsically secular and it is a cardinal principle of that 
struggle that barriers to achieving equality erected in the name of religion, caste, custom or 
tradition have to be dismantled. But what is the best way to go above it? Is the slogan for an 
immediate common Civil Code in the Interests of Indian Women? 


In a just society the liberties of equal citizenship are taken as settled, the rights secured by 
justice are not subjected to political bargaining or to the calculus of social interests. 


The absence of a Uniform Civil Code hurts the interests of Indian Women in the following 
ways: 


(a) It permits the gender-bias: 

All the personal laws are pro-male and anti-female. Inequality between men & women in 
matters of marriage and divorce & succession exists in many personal laws which gives a 
bigger share to the men. 


What Indian Women need are gender - just laws in areas of crucial concern to them which go 
beyond the frame work determined either by laws based on religious belief or even existing 
secular laws. Gender justice and the fulfilment of Constitutional guarantees of equality need 
not necessarily be linked to an umbrella legislation. In fact, within the present legal frame work 
an umbrella legislation could well be counter-productive. 


The concept of a Uniform Civil Code has two aspects: Uniformity between communities 
(Hindus, Muslims, Sikhs, Christians, Scheduled Tribes etc. all being governed by one law) as 
well as uniformity within communities (between men & women). A gender-just code would 
have to take into account both aspects; otherwise it could end up as a code for the uniformity 
of male privilege. The Supreme Court has also accepted that due to the absence of a Uniform 
Civil Code, the women have not found right equal to men and this is the direct violation of the 
provisions of Art 15 of the Constitution. 
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(b) Women are the worst victims of multiplicity of personal laws: 


In practice also, it is women of the majority community who are the worst victims of atrocities 
and discrimination including in those areas which the reformed Hindu laws were supposed to 
have liberated from them. This includes the question of bigamy. The incidence of bigamy is 
most among Scheduled Tribes, followed by Buddhists, then by Hindus, the lowest percentage 
is of Muslim men. Thus, neither in practice nor in the example of law can Hindu laws form the 
basis for a Uniform Code. 


Where women's rights are concerned, there are no laws which are unexceptionable. There may 
be laws which are comparatively better but these are still based on inequality between men & 
women and cannot form the basis for an umbrella legislation. For instance, which existing law 
of which community or even the secular law would form the basis for equal laws on inheritance. 
Muslim women may have enhanced right in this area compared to Hindu women under the 
Mitakshara system, but still not equal with men. Another example is the increasing incidence 
of desertion. In such cases there is no law to ensure that the property accumulated by the couple 
after marriage would be properties of both. Conversion cases shows that the women are the 
worst victims. 


An umbrella legislation at this stage would therefore amount to building a skyscraper on 
meagre plinth of a cottage. It would require the complete overhauling of all existing laws to 
meet the ends of justice. 


A Uniform Civil Code is not in complete accord with any religion. It does not seek the 
predominance of any one religion. Religion has absolutely nothing to do with it. It's out and 
out an instrument of social progress. A Uniform Civil Code calls for a modern outlook in 
keeping with our present day needs fair play, gender equality and progressive thought. 


Opposition to Uniform Civil Code: 


Mainly the objections to the enactment of a Uniform Civil Code have all along been 
raised by the largest minority comm unity in the country, the Muslim community. 
Not merely the formulation of a Uniform family Code is objected to but the orthodox 
Muslim public opinion, the Moulavis and Ulemas as well as some intellectuals have 
vociferously opposed any change or reform in their personal law. 


The opposition to the Code and to any change in their personal law is projected - 
(c) in the name of religion under Article 25 of the Constitution, 

(d) in the name of culture under Article 29 of the Constitution, and 

(e) its immutability being ordained by God and the Prophet. 


Each one of these grounds of objection can be demonstrably- shown to be irrational, 
fallacious or invalid and, therefore, unsustainable. 
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The opposition based on religion runs thus - Article 25 guarantees freedom of 
conscience and the right to profess, practise and propagate religion and since the 
Muslim personal law is an inseparable and integral part of their religion any 
tampering with that law will necessarily mean interference in their religion which is 
prohibited by the Constitution. But while putting forth such argument two vital 
things are ignored: 


1) that though traditionally religion has socio religious aspects, religion properly 
understood is and must be confined to individual’s faith and beliefs and his 
personal relations with the Almighty and must be divorced from social aspects 
or practices that affect people in general in their social intercourse and 


2) that sub-article (2) of Article 25 expressly saves 


a) laws concerning secular activity which may be associated with religious 
practice as also 


b) laws providing for social welfare and reform, from the operation of sub-article 
(1), and it is indisputable that changes in personal laws with a view to bring about 
social welfare and reform fall within the scope of sub-article (2) It will thus be realized 
that the objection based on religion is groundless. To put the matter beyond doubt 
there is need either to define the expression 'religion' or to judicially interpret it 
confining it to individual's faith, beliefs and his personal relations with the Almighty 
or the creator or whatever be the super power or entity, for purposes of Article 25. It 
must be emphasized that constitution has guaranteed the right to religion and not 
the right to personal laws. 


The Uniform Civil Code as A Means to Achieve Equality and Gender Justice 


In all the contemporary societies the legal system attempts to achieve the goals of equality and 
gender justice. These twin principles have become so important that these are now standards 
to judge the progressiveness of a society. So, for Indian Constitution is concerned, the concept 
of equality along with gender justice have been given due recognition under the chapters 
Fundamental Rights and Directive Principles of State Policy. Apart from direct provisions the 
concept of UCC also aims to achieve these principles. Jurisprudentially, the concept of equality 
includes the principle of gender justice as well. In this work the expression equality has been 
used in this wider sense. 


Here the concept of equality has two aspects: uniformity between communities (Hindu, 
Muslims, Sikhs, Christians, Scheduled Tribes etc., all being governed by one law) as well as 
uniformity within the communities (between men and women). 


It was felt by the women’s movements that improvement in the women's positions can only be 
achieved by enacting equal laws. The women's struggle for equality as well as their demand 
for a UCC has been a secular movement. The cardinal principle of this movement is, that barrier 
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to achieve equality erected in the name of religion, caste, custom or tradition have to be 
dismantled. 


Unequal or Discriminatory Nature of Personal Law in India 


In India various women’s movements along with progressive and secular leaders have been 
advocating for the UCC mainly because the Indian legal system recognizes the existence of 
separate personal laws. These leaders have been opposing the said personal laws being 
discriminatory in nature. 


It has been argued that in the secular country like India, we cannot have separate personal laws 
for different religious groups. There should be a uniform law applicable to all citizens because 
separate discriminatory laws are unconstitutional. They further argue that when all citizens are 
governed not only by a uniform criminal code but also by uniform civil laws in all areas other 
than that of personal laws, then why not Parliament does not remove this discrimination too. 


The secular leaders also argue that if present personal laws are to be followed then there will 
not only be sexual inequality between men and women of one community but also inequality 
between women of one religious community and those belonging to another religious 
community. 


In this connection justice A.M. Bhattacharjee has listed the following areas of discrimination 
of different personal laws: 


1) The Muslims are polygamous and the Hindus, Christians and Parsis are 
monogamous. 
2) The Muslims are allowed extrajudicial divorce, but the Hindus, Christians and 


Parsis can affect divorce only through a court of law. 


3) A wife married under the Muslim law can be divorced by her husband on a 
whim, but a wife married under the Hindu, Christian or the Parsi law can be divorced 
by the husband only on certain grounds specified in those laws. 


4) Under the Muslim law a husband's apostasy from Islam results in automatic 
dissolution of a Muslim marriage, though a wife’s apostasy does not. Under the Hindu 
law, apostasy from Hinduism by either of the spouses does not affect a Hindu marriage, 
though it confers on the non-apostate spouse a right to sue for divorce. 


5) Under the Parsi law also, a spouse's ceasing to be a Parsi Zoroastrian would only 
entitle his or her partner to sue for dissolution but would not otherwise affect a Parsi 
marriage. Under the Christian law, a change of religion by one or the other spouse has 
no effect on a Christian marriage except where the apostate husband has married, again, 
in which case the wife would be entitled to sue for divorce. 
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6) Under the Muslim law, a divorced wife is not entitled to any maintenance except 
during the period of 'Iddat'. But the other personal laws allow a divorce post-divorce 
alimony in perpetuity. Under the Muslim law, a daughter inherits half the share of a 
son; but under the Hindu law, a daughter shares equally with a son (it may be noted 
however, that under the Indian Succession Act governing the Parsis and also others who 
are neither Hindus, Muslims, Buddhists, Sikhs nor Jains, the position is the same as 
under the Muslim law). 

7) Under the Muslim law, a person cannot dispose of more than one third of his 
property by will; there is no such restriction in the other personal laws. 


8) The Muslim law confers on a person the right to pre-empt any property in 
respect of which he is a co-sharer, or a participator in appendages or immunities or an 
adjoining owner. The other personal laws do not confer any such right. 


In view of the for-going mentioned differences it has been argued that the discriminatory 
personal laws are against the spirit of the Constitution and therefore, must be removed by 
enacting a UCC. 


Uniform Civil Code - Gender Justice 


In Mohammad Ahmed Khan v. Shah Bano Begum, popularly known as Shah Bano’s case, 
the Supreme Court held that “It is also a matter of regret that Article 44 of our Constitution has 
remained a dead letter.” Though this decision was highly criticized by Muslim 
Fundamentalists, yet it was considered as a liberal interpretation of law as required by gender 
justice. Later on, under pressure from Muslim Fundamentalists, the central Government passed 
the Muslim Women’s (Protection of rights on Divorce) Act 1986, which denied right of 
maintenance to Muslim women under section 125 CrPC. The activist rightly denounced that it 
“was doubtless a retrograde step. That also showed how women’s rights have a low priority 
even for the secular state of India. Autonomy of a religious establishment was thus made to 
prevail over women’s rights.” 


In Sarla Mudgal (Smt.), President, Kalyani and others v. Union of India and others, 
Kuldip Singh J., while delivering the judgment directed the Government to implement the 
directive of Article 44 and to file affidavit indicating the steps taken in the matter and held that, 
“Successive governments have been wholly remiss in their duty of implementing the 
Constitutional mandate under Article 44, Therefore the Supreme Court requested the 
Government of India, through the Prime Minister of the country to have a fresh look at Article 
44 of the Constitution of India and endeavour to secure for its citizens a uniform civil code 
throughout the territory of India.” However, in Ahmadabad Women’s Action Group 
(AWAG) v. Union of India, a PIL was filed challenging gender discriminatory provisions in 
Hindu, Muslim and Christian statutory and non-statutory law. This time Supreme Court 
became a bit reserved and held that the matter of removal of gender discrimination in personal 
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laws “involves issues of State polices with which the court will not ordinarily have any 
concern.” The decision was criticized that the apex court had virtually abdicated its role as a 
sentinel in protecting the principles of equality regarding gender related issues of personal laws 
of various communities in India. 


The Apex Court pursued the same line in Lily Thomas etc. v. Union of India and others and 
held: “The desirability of Uniform Civil Code can hardly be doubted. But it can concretize only 
when social climate is properly built up by elite of the society, statesmen amongst leaders who 
instead of gaining personal mileage rise above and awaken the masses to accept the change.” 
The situation regarding the personal laws for Christians in India was different. In their case, 
the courts seemed to be bolder and took a progressive stand in terms of gender equality. For 
example, in 1989, in Swapana Ghosh v. Sadananda Ghosh, the Calcutta High Court 
expressed the view that sections 10 and 17 of the Indian Divorce Act, 1869, should be declared 
unconstitutional but nothing happened till 1995. In 1995, the Kerala High Court in Ammini 
E.J. v. Union of India, and Bombay High Court in Pragati Verghese v. Cyrill George 
Verghese, struck down section 10 of Indian Divorce Act, 1869 as being violative of gender 
equality. 


In September 2001, a poor Muslim woman, Julekhabhai, sought changes in the divorce 
provisions in Muslim law as well as that polygamy be declared illegal. The Supreme Court 
asked her to approach Parliament, refusing to entertain the petition. Julekhabhai had sought 
equality with Muslim men, requesting court to declare that "dissolution of marriage under 
Muslim Marriage Act, 1939, can be invoked equally by either spouse". It also requested the 
court to strike down provisions relating to "talaq, ila, zihar, lian, khula etc", which allowed 
extra-judicial divorce in Muslim personal law. 


Mohammed Abdul Rahim Quraishi, Secretary, All India Muslim Personal Law Board, says: 
"It is also to be seen that the subjects of marriage and divorce, infants and minors, wills, 
intestacy and succession, partition etc, are enumerated in the concurrent list of 7th Schedule of 
the Constitution. These are subjects on which both the central and state governments have the 
power to make laws. As a result, we find many regional variations affected by the state 
legislatures in the Hindu Laws." 


Bigamy is punishable by law in all communities save the Muslims, who are governed by the 
Sharia law. The Muslim Personal Law (Shariat) Application Act 1937 was passed by the British 
government to ensure that the Muslims were insulated from common law and that only their 
personal law would be applicable to them. Bigamous marriages are illegal among Christians 
(Act XV of 1872), Parsis (Act II of 1936) and Hindus, Buddhists, Sikhs and Jains (Act XXV 
of 1955). Enactment of a Uniform Civil Code would impinge upon Muslim rights to polygamy. 
In almost all recent cases where the need for a Uniform Civil Code has been emphasised women 
were at the receiving end of torture in the garb of religious immunity. 
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Apart from the famous Shah Bano (1986) and Sarla Mudgal (1995) cases, there have been 
several other pleas by Hindu wives whose husbands converted to Islam only in order to get 
married again without divorcing the first wife. "To conserve the cohesion of Hindu society, the 
Hindu laws made allowances for customs and usages. The imposition of uniformity would have 
undermined Hindu social cohesion. If matters relating to family laws and customs fall under 
the jurisdiction of Parliament and state legislatures, the country will have a variety of 
regulations. The State amendments have made many in-roads in the Hindu laws damaging the 
uniformity of these laws, affecting many substantive rules." 


In a Uniform Civil Code which is the cherished constitutional goal, if we have a single ground 
of divorce viz. that the marriage has broken down irretrievably, the scope of any controversy 
is ruled out. Where factually marriage has broken down irretrievably, no useful purpose will 
be served in finding out the guilt or innocence of the parties and in such cases law proceeds to 
cut off the tie. Analytical discussion on these issues shows that there should be one single 
ground of divorce, viz., irretrievable breakdown of marriage. Irretrievable breakdown of 
marriage and divorce by mutual consent should be made uniformly a ground to dissolve the 
marriage of spouses irrespective of their religious faiths. The critical analysis of different 
existing grounds of divorce contained under various divorce laws shows more uniformity and 
less contrast in them. Therefore, the conceptual analysis of the different existing ground of 
divorce paves the way to push up the matter of uniformity in them legislatively. 


The Supreme Court ruled in Seema v. Ashwani Kumar, that all marriages irrespective of their 
religion be compulsorily registered. The Court felt that, “this ruling was necessary by the need 
of the time as certain unscrupulous husbands deny marriage, leaving their spouses in the lurch, 
be it for seeking maintenance, custody of children or inheritance of property.” The Supreme 
Court order is a first step towards the Uniform Civil Code. The Supreme Court ruled that all 
the marriages irrespective of their religion, be compulsory registered. Justice Pasayat, writing 
the judgment for the bench in a matter that was on offshoot of a matrimonial case, directed the 
Government to provide for “consequences of non-registration of marriages” in the rules, which 
should be formalized after inviting public response and considering them. 


As discussed above, the Supreme Court of India for the first time directed the Indian Parliament 
to frame a Uniform Civil Code in 1985 in the case of Mohammad Ahmed Khan v. Shah 
Bano Begum. In this case a penurious Muslim woman claimed maintenance from her husband 
under Section 125 of the Code of Criminal Procedure after her husband pronounced triple Talaq 
(divorce by announcing the word “Talaq” thrice). The Apex Court held that the Muslim woman 
had a right to get maintenance under Section 125 of the Code and also held that Article 44 of 
the Constitution had remained a dead letter. To undo the above decision, the Muslim Women 
(Right to Protection on Divorce) Act, 1986 which curtailed the right of a Muslim Woman for 
maintenance under Section 125 of the Court was enacted by the Indian Parliament. 

Thereafter, in the case of Sarla Mudgal Vs. Union of India, the question which was raised 
was whether a Hindu husband married under Hindu law can, by embracing Islamic religion, 
solemnize a second marriage. The Supreme Court held that a Hindu marriage solemnized under 
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Hindu Law can only be dissolved under the Hindu Marriage Act and conversion to Islam and 
marrying again would not by itself dissolve the Hindu marriage. Further, it was held that a 
second marriage solemnized after converting to Islam would be an offence of bigamy under 
Section 494 of the Indian Penal Code. 


The Directive Principle of enacting a uniform civil code has been urged by the Apex Court 
repeatedly in a number of decisions as a matter of urgency. Unfortunately, in a subsequent 
decision reported as Lily Thomas v. Union of India, the Apex Court, dealing with the validity 
of a second marriage contracted by a Hindu husband after his conversion to Islam, clarified 
that the court had not issued any directions for the codification of a common civil code and that 
the judges constituting the different benches had only expressed their views in the facts and the 
circumstances of those cases. 


To sum up in last, it can be said for citizens belonging to different religions and denominations, 
it is imperative that for promotion of national unity and solidarity a unified code is an absolute 
necessity on which there can be no compromise. Different streams of religion have to merge 
to a common destination and some unified principles must emerge in the true spirit of 
Secularism. India needs a unified code of family laws under an umbrella of all its constituent 
religions. Whether it is the endeavour of the State, the mandate of the court or the Will of the 
people is an issue which only time will decide. 


Concept of Matrimonial Property 


Matrimonial property is one of the most important issues pertaining to the institution of 
marriage. In spite of immense contributions made by women to the household economy, they 
receive unsatisfactory financial support. Their contribution to the growth of the family is not 
seen as productive work and therefore they are not given any economic co-ownership with 
equal rights. 


Until the recent past matrimonial home was to be provided by the husband only. However, with 
the passage of time women are equally contributing in the making of a matrimonial home, 
therefore, a matrimonial home should be recognised as belonging to both the spouses holding 
it as joint tenants. The connotation of matrimonial home in the Indian context gives rise to a 
special problem within Hindu law, namely, to what extent a joint family house (dwelling house) 
can be treated as a matrimonial home. If the spouse’s share, capable of separate possession and 
enjoyment, is regarded as a matrimonial home, the problem may assume an awkward, if not a 
serious turn, if a divorced wife decides to exercise her right to live in the joint family house of 
the husband. At present, no clear answer is possible and it is hoped that the existing legal system 
will meet the challenges of the occupants of the joint family house. The prevailing approach of 
English law giving power to a court to adjust the assets is unsuited to India. It involves time- 
consuming determination by the courts and fails to recognise marriage as an ‘economic 
partnership with equal rights’. Hence, Indian law should make it clear who provides the 
matrimonial home on marriage and within its ambit which property should be recognised as 
‘matrimonial property’ subject to equal distribution on the dissolution of marriage by divorce 
or death. 
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An attempt to define ‘matrimonial property’ was made by the legislators while amending and 
codifying the law of marriage among Hindus in the form of the Hindu Marriage Act, 1955 
(hereinafter, HMA) and to regulate the property acquired at or about the time of marriage of a 
spouse. While doing so, section 27 of HMA provides that in any proceeding under this Act, 
the court may make such provisions in the decree as it deems just and proper with respect to 
any property presented, at or about the time of marriage, which may belong jointly to both 
husband and wife. However, if any matrimonial matter comes before the court, it is difficult 
for the court to make a decision with respect to the property under this section as the source of 
property is very narrowly designed by the legislators. 


The property presented by relatives, friends, family members, in the form of gifts to the bride 
or the bridegroom at the time of marriage and the gifts given by parents and relatives after 
marriage are included in the purview of ‘matrimonial property’, even though the acquisition of 
this property, did not involve any labour or skill of the spouses. The intention of the donor is 
given importance with respect to such properties and hence, the property belongs to both the 
spouses, as part of the ‘matrimonial property’ which may be divided equally between them at 
the time of dissolution of marriage. In case the donor intended to gift the property to either of 
the two spouses, then it is considered as the separate property of such spouse and is not 
subjected to division between them. Therefore, the use of ‘may’ rather than ‘shall’ has been 
taken into consideration by the legislators in section 27 of HMA. Hence, the present section 27 
of the Act does not serve the purpose to introduce ‘matrimonial property’ in the matrimonial 
home where both husband and wife share it on the dissolution of their marriage if such situation 
emerges among them; and it shall provide equal economic support to the parties on divorce. 


In addition to an attempt to define ‘matrimonial property’ under section 27 of HMA, the 
‘matrimonial property’ shall consist of property acquired by the spouse(s) at or about the time 
of marriage. It indicates clear intention of the legislators that the property in its any form 
presented at or about the time of marriage must be considered the property jointly owned by 
both the husband and the wife. Hence, the legislators did not include the property which is 
inherited at or about the time of marriage or inheritable by both the spouses within the purview 
of this section nor the property acquired by either both the spouses or one of them after their 
marriage. The legislators did not give due thought to the contribution of the wife in making of 
household and indirectly contributes towards the acquisition of a lot of properties. Her 
contribution forms the base of the family and provides the opportunity to the other earning 
members in the family to acquire properties. However, the level of contribution differs from 
household to household. Therefore, a wife’s non-economic contribution must be recognised in 
law and the property acquired by the husband during marriage must be made jointly owned 
property of both the husband and the wife. If, for any reason, they decide to divorce in future, 
the property so acquired, must be divided on divorce equitably. 


An initiative was taken by the Maharashtra Legislative Assembly to provide equal share to 
women in the ‘matrimonial property’ at the time of dissolution of marriage by the introduction 
of ‘Matrimonial Property (Rights of Women upon Marriage) Bill, 2012’. The bill defines 
‘matrimonial property’ to include ‘self-acquired properties-moveable and immovable, 
husband’s property, agricultural land along with pensions, provident fund. This is a welcome 
step taken by the Government of Maharashtra but we need to wait until this bill is passed. 


Judicial approach on matrimonial property law 
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In Sunita Shankar Salvi v. Shankar Laxman, the parties of divorce petition were living in a 
flat which was registered in the joint names of the wife and the husband. The family court held 
that the flat be divided equally between the husband and the wife. When the matter was brought 
before the High Court of Bombay in appeal, the high court upheld the decree of the family 
court and observed that the wife has 50% right, title and interest in the said flat jointly owned 
by them. 


In Kamta Prasad v. Om Wati, the Allahabad High Court held that the court can pass a decree 
with respect to any property which is owned by either the husband or the wife in addition to 
the property owned by both of them jointly. The court further held that the provision gives 
power to the court to deal with both types of properties, belonging to either of them and both 
of them jointly, and the power is not restricted to the properties owned by both of them jointly. 


In Hemant Kumar v. Laxmi Devi, the Allahabad High Court held that property owned by 
either the husband or the wife would be covered under this section ‘provided that it was 
presented at or around the time of marriage’. The court stressed on the use of the term ‘may’ 
and not ‘must’, the latter being obligatory in nature. The use of the term ‘may’ suggests that 
the property exclusively owned by one of the spouses is not excluded. For any property to be 
governed by this section, it is necessary that the same was presented to the parties in relation 
to marriage and not otherwise. 


In contrast, the Delhi High Court in Shukla v. Brij Bhushan, held that the court does not 
have the power under section 27 of the HMA to pass a decree with respect to any property 
owned by either the husband or the wife exclusively. 


Emancipation of Women 


Freedom is the birth right of every human being; even beasts and birds love freedom. All lives 
thrive best when they are free. Freedom and responsibility bring out the best from the individual 
and the race. Therefore, did we, Indians do penance all these years to free India from foreign 
yoke. We welcome the day of Independence for India. Because freedom for India means 
freedom for every man and woman and child. The emancipation of women has always been 
closely bound up with the struggle for political freedom. 


In the-early history of India the women walked the earth the equals of men. But the foreign 
invasion, a thousand years ago, drove them into a long exile. They had to face men who neither 
spared life nor honour. And in adapting themselves to a changing environment they passed into 
Purdah and the burning pyre, into seclusion and the backyard of history. But the fire 
smouldered all the same—witness Padmini of Chittoor. Chand Bibi and the Rani of Jhansi. 


World history moved on. Britain came into India bringing with it western thoughts and ideals. 
Western contact began to influence Indian thought. Men like Raja Rammohan Roy arose who 
took up the cause of women's reforms and emancipation. He fought for the abolition of Sathi 
in 1829, and the Brahmo Samaj, which he established taught absolute equality of men and 
women. Raja Rammohan Roy was followed by men like Dayanand Saraswathi, Ishwara 
Chandra Vidyasagar, D. K. Kharve, Veerasingalingam Panthulu, Sir Hari Singh Gour, 
Her Bilas Sardha and Subramania Barathi who laboured for freeing women from the bonds 
and customs and conventions that hampered their growth physically and mentally. The service 
of the Christian missions in India to the cause of women's education and reform cannot but be 
remembered with gratitude. 
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WOMEN'S INDIAN ASSOCIATION 


Dr. Annie Besant and her band of women workers who came to India, attracted by Indian 
religion and philosophy have made a valuable contribution towards the advancement of women 
in every field of human activity. The Woman's Indian Association, founded in 1917 in 
Madras (with Dr. Annie Besant as its first President) was the premier women's organisation 
which banded women together for their self-development and for the service of others. It was 
the first body which demanded civic and political equality for women and its branches spread 
throughout India, did valuable service by arousing women to a sense of their duties and 
responsibilities. Mrs. Cousins with Dr. Annie Besant and Srimathi Sarojini Naidu led the 
deputation to Mr. Montagu during his visit to India, demanding franchise for women on equal 
terms with men. Madras led the other provinces in granting votes to women. It was women's 
organisations like the Women's Indian Association and the A. I. W. C. which prepared women 
to share with men all the ordeals of public life. Again, it was these bodies that have promoted 
women's education and have worked for the abolition of certain social evils. 


The political and social emancipation movements of the women of India lack ed the drama and 
struggle of the western suffragettes. And why was it so? “Because it was not the coming for 
the first time to a new consciousness of the ideals of service, but, only as re-awakening and 
rekindling of that consciousness. It was re-awakening and re-kindling of consciousness in the 
minds of men of India who had never by word or deed put any difficulties in the way of the 
women of India, or obstacles in the way of their claims for advancement and emancipation.” 


WOMEN IN GANDHIAN ERA 


Gandhiji worked a revolution in our hearts as he had wrought it in the hearts of men. His quiet 
but firm demand Indian independence found an echo in our hearts, his vindication of Indian 
dignity and self-respect stirred us into vindicating our own. His ahimsa and concept of 
Satyagraha appealed to our hearts as nothing had ever appealed before. It was the Indian 
political struggle for freedom that has advanced women to their present status rather than any 
other single factor. The yearning for freedom could not be the sole monopoly of men. And the 
yearning was strong. The cry of freedom stirred us as nothing had stirred us before. The spirit 
was strong within us and Indian women plunged into the freedom fight with all the ardour and 
perhaps with greater courage than men. Between comrades struggling towards a common goal, 
between friends facing a common danger no thought of inequality could ever exist. Equality 
and fraternity were born at the same time as liberty on the Sathyagraha fields of our country. 
There was no need for a fight, no necessity for wordy debate; it was a silent, spontaneous 
rebirth. Political freedom meant social and economjc freedom too. 


And now freedom's battle has been won. Women are in the forefront in every field. Mrs. 
Sarojini Naidu leads the way as always and in her wake follow a brilliant galaxy—Rajkumsri 
Amrit Kaur, Vijayalakshmi Pandit and host of others, as worthy of the highest honour or the 
greatest responsibility as any man today. 


Indian women have a great role to play in the modern world, with its chaos and rumblings of 
another war. With their background of philosophy and religion, with their apprenticeship under 
Gandhian leadership, with the sense of motherhood strong in them they can be and should be 
the ambassadors of love, peace and unity. It is the Gandhian concept of non-violence alone that 
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can save the world from a cataclysm. And it is the women of India alone who can carry the 
message best so that the world may come together in unity and peace. 


EMPOWERMENT OF WOMEN & LOCAL SELF GOVERNMENT 


The Indian constitution has guaranteed several rights to the marginalized group such 
as children, old age people, and women assuring them the equal opportunity to live in dignity 
with their fundamental rights. In Indian governance, the woman's voice is ignored in terms of 
participation in decision making in the all stages of the governance with different patterns of 
negligence tactics followed by the patriarchal establishments. Women’s role in a wide range 
of traditions and in theoretical work is influenced by men, has been typically associated and 
represented with their family role. 


It can be reasonably accepted that the quality education and mind-set of people 
towards the girl education has a bearing on the less participation of women in decision-making. 
After the 74th amendment of Indian constitution there was an allocation of 33% reservation for 
women in local self-governance but nothing attained through it. Political representation, there 
are women who are played just an instrument of the system by the male dominated society. 
While thinking about empowerment of women and equality towards men, always found thumps 
in the path which includes economic ownership, strategic influencing, decision taking ability, 
problem solving mind, and awareness around the inner strengths, weaknesses as well as 
improvement areas these are things must need to be developed into local level women leaders. 
Women’s participation in the political process is the most debated topic of Indian democracy. 


Women empowerment in rural India is a silent revolution marking a sea change in the survivors 
of women at the grass root level through reservation in local self- governance. While 
reservations and elections have indeed promoted the political and social empowerment of 
women in local self-governance, it is one of the great opportunities made for Indian women 
there is still a long way to go to secure the administrative and economic empowerment of 
women through the local bodies that is biggest challenge women are facing at a large level. 
Due to patriarchy structure, majority women have sub-ordinated even their voice is ignored in 
the decision-making process at the panchyat level. Women’s role, in a wide range of traditions, 
and in theoretical work is influenced by men, has typically been associated with the family role 
and men’s role, publicly. On discussing over women's issues and less participation in any 
physical decision of women, we always find a problem which is between literate women and 
male dominated society 


Women’s role in decision-making is one of the most important questions for consideration in 
the movement for their empowerment. Keeping in mind, the importance of women’s 
participation in decision-making, like the other government in the world, the government of 
India has initiated efforts to widen the scope of women for participation in the development 
process. The 73rd amendment of Indian constitution gives women 33% reservation in the 
Panchayati Raj institution of India is a milestone towards ensuring women’s equal access and 
increased participation in political hierarchies. This amendment provided for direct elections 
to reserve seats for women in local level elections. As a strategy of affirmative action for 
providing the structural framework for women’s participation in political decision-making and 
provided an opportunity to bring women to the center of local development as well as develop 
new grass-roots level leadership. 
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73™¢ Amendment and its implementation 


The purpose behind the pass this amendment was to empower the people in the rural areas 
as well as the empowerment of women. It was observed that political power had resided in the 
hands of socially and economically influential people, with the poor man having little 
participation in political decision-making. The same was true in case of women also, whose 
part in the Parliament has remained between 4 to 7 per cent after independence. The political 
policy makers then began to think in terms of Amendment to the Constitution to empower the 
people in the rural areas, most particularly the women, give a Constitutional status to the PRI, 
so as to bring uniformity in this regard in the entire country. 

Though reservation of seats for the SCs/STs is based on their actual proportion in the 
population, yet some States have also held seats for Other Backward Classes (OBCs). But there 
is no discretion with the States to reduce the reservation for women, which is prescribed to be 
not less than one-third of the total seats. The actual reservation for women in the PRIs ranges 
from 35 to 42 per cent in various States. As a result, people belonging to the backward and the 
vulnerable sections, including the women, have almost 50 per cent seats in the PRIs to 
themselves, which is expected to result in their actual empowerment. 


73rd and 74th Constitutional Amendment Act Before the 73rd Constitution Act, 1992, the 
representation of women in the LCG bodies was minimal, both in terms of numbers and 
effectiveness. There was no uniformity among the states on the arrangement to ensure 
participation of women in local bodies. The male members more or less exclusively controlled 
Panchayats and there was hardly any scope for empowerment of women, who constituted more 
than 49 per cent of the total population. In the panchayat Acts in some states there were 
provisions for nomination and also reservation of seats for women. But this system did not 
make any significant material difference so far as the effective participation of panchayat 
members is concerned. Often unwilling women were nominated and there was no reservation 
for the post of panchayat pradhan or chairperson or to the posts of chairpersons of Panchayat 
Samitis and Zilla Parisads. 


Under the circumstances, the need for all-India uniformity was strongly felt and this was 
reflected in 64th Constitution Amendment Bill of 1989 and in the 73rd and 74th Constitution 
Amendment Acts of 1992. After the 73rd A Constitution (Seventy-third Amendment) Act, 
1992, Panchayat Acts at the state level have reserved not less than one-third of the seats for 
women in all tiers of gram panchayat, panchayat samiti, and zilla parisad. The Act says: ‘Not 
less than one-third (including the number of seats reserved for women belonging to Scheduled 
Castes and Scheduled Tribes) of the total number of seats to be filled by direct election in every 
Panchayat shall be reserved for women and such seats may be allotted by rotation to different 
constituencies in a Panchayat’ [Article 243D (3)]. There is also a provision of reservation of 
seats for SCs and STs proportionate to their share of population in the panchayat area. 
According to the rule such seats ‘may be allotted by rotation to different constituencies in a 
panchayat’. Among the reserved seats for SCs and STs not less than one third should be 
reserved for the women belonging to those communities. Reservation has been confined not 
only to ordinary member seats but also to the offices of chairpersons; one-third of the offices 
of the chairpersons have been reserved for women and the number reserved for SCs and STs 
women would not be less than one-third of the total offices reserved for SCs and STs, which is 
fixed according to their share of population. 
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Module 4 


Gender justice & Criminal Law — Protection of Women’s Interest under IPC — Relevant 
offences Dowry Death — Rape — Bigamy — Adultery — Cruelty to Married Women — Criminal 
Law Amendment Act, 2013 — Special Legislations for Women — Prisons Act 1984, Factories 
Act 1948, Mines Act 1952, Immoral Traffic (Prevention Act) 1956, Dowry Prohibition Act 
1961, Maternity Benefit Act 1961, Medical Termination of Pregnancy Act 1971, Equal 
Remuneration Act 1976, Indecent Representation of Women (Prohibition) Act 1986, 
Commission of Sati (Prevention) Act 1987, Pre-Conception & Pre-Natal Diagnostics 
Techniques (Prohibition of Sex Selection) Act 1994, Protection of Women from Domestic 
Violence Act 2005, Sexual Harassment of Women at Workplace (Prevention, Prohibition and 
Redressal) Act 2013 


GENDER JUSTICE & CRIMINAL LAW 


Gender justice is a human right; every woman and girl are entitled to live in dignity and in 
freedom., without any fear. Gender justice is indispensable for development, poverty reduction, 
and is crucial to achieving human progress. Realizing it includes sharing of power and 
responsibility between men and women at home, in the workplace, and in the wider national 
and international communities 


Criminal law is the body of law that relates to crime. It prescribes conduct perceived as 
threatening, harmful or otherwise endangering to the property, health, safety and moral welfare 
of people. Most criminal law is established by statute, which is to say that the laws are enacted 
by the legislature. It includes punishment of people who violate these laws. 


Protection of Women’s Interests Under IPC 


The Indian Penal Code is the main criminal code in India. It is a comprehensive code intended 
to cover all substantive aspects of criminal law. The bedrock of our penal system is the Indian 
Penal Code which is a combination of western scientific outlook and oriental sensitivity. The 
IPC makes broad classification of crimes against property person and state. There are seven 
crimes in particular that can be categorized as exercisable on women; such as rape, kidnapping 
and abduction, dowry death, torture and cruelty, molestation, sexual harassment and 
importation of girls. 


Rape 


The concept of rape is defined under section 375 of IPC along with section 376 that prescribes 
punishment for rape. The offence of rape in its simplest term is ‘the ravishment of a woman, 
without her consent, by force, fear or fraud, or against her will’ or “the carnal knowledge of a 
woman by force against her will” the physical scar may heal but the mental scar haunts the 
prosecutrix throughout her lifetime. The act hence is considered as extremely brazen or 
heinous. 


A “man” commits rape when he has sexual intercourse with a woman 


Firstly, against her will 
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Secondly, without her consent 


Thirdly, with her consent that is derived by inflicting fear of death or hurt of her body or a 
person whom she is interested in 


Fourthly, with her consent when the man indulging in the sexual activity induces the woman 
to have sex with him on the false assumption of being her husband on purpose 


Fifthly on her consent when at the time of giving her consent she is intoxicated or is of unsound 
mind 


Section 376B - 376D comprise a group of sections that create a new category of offences, 
known as custodial rape which amounts to rape because in such cases the consent of the victim 
is obtained under compelling circumstances where the rapists hols a supervisory position. 


Sex during separation if unconsented makes it punishable under section 376A 


Section 376 provides for a minimum period of imprisonment of 7 years under clause (1) and 
10 years under clause (2). Also, gang rapes may call upon death penalty. 


Dowry Death 


The term dowry death was included in the IPC in the year 1986 under section 304B by the 
Dowry Prohibition (Amendment) Act1986. 


Generally, it is presumed that if a married woman dies within 7 years of her marriage in 
suspicious circumstances then it could be a dowry death. The period of 7 years was decided in 
State of Punjab v Iqbal Singh set as a benchmark to confirm a dowry death however there is 
no prescribed limit for the charges of dowry demand beyond any number of years post 
marriage. If section 113 of IEA is to be invoked along with this section of the code there has 
to be a clear and cogently proven that the deceased had been subjected to cruelty and 
harassment. 


As held in Satbir Singh v State of Haryana that once the Prosecution establishes the 
ingredients of dowry death the burden of proof shifts to the defence. The various ingredients 
say that the death should have been caused by burns or bodily injuries or otherwise than under 
in normal circumstances. 


Torture and cruelty by husband and relatives 


498A was introduced in the year 1983 to protect married women from being subjected to 
cruelty by husband or his relatives. A punishment extending to 3 years and fine has been 
prescribed. The expression ‘cruelty’ had been defined in wide terms so as to include inflicting 
physical or mental harm to the body or health of the woman and indulging in acts of harassment 
with a view to coerce her or her relations to meet any unlawful demand of any property or 
valuable security. 


Analysis of the section shows that this law deals with 4 types of cruelty: any conduct that is 
likely to lead to drive a woman to suicide, any conduct which is likely to cause grave injury to 
life or health of the woman, harassment with a purpose of forcing the woman or her relatives 
to give some property, or harassment because the women or her relatives are either unable to 
yield the demand for more money or do not give some share of property. The offence under 
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498A is cognizable non-bail able, non-compoundable. This section is being seriously misused 
by many people. The cases being filed with an oblique motive to wreck personal vendetta. 


Bigamy 


The condition of having two wives or two husbands at the same time. A marriage 
in which one of the parties is already legally married is bigamous, void, and 
ground for annulment. The one who knowingly enters into a bigamous marriage 
is guilty of the crime of bigamy, but it is seldom prosecuted unless it is a part of 
a fraudulent scheme to get another’s property or some other felony. 


Section 494 under IPC deals with bigamy: whoever, having husband or wife 
living marries in any case in which such marriage is void by reason of its taking 
place during the life of such husband or wife, shall be punished with 
imprisonment of either description for a term which may extend to 7 years, and 
shall also be liable to fine. 


In Subash Basu v State of AP, the Court held that non-filing of the complaint 
under section 494 by the first wife does mean that the offence is wiped out. The 
complaint can also be filed by the person with whom second marriage takes place 
which is void by reason of its taking place during the life of first wife. 


In Raj pal singh and Anr v. Smt. Raj Dulari alias Rajeshwari Singh it was 
held that “where the complaint has nether pleaded nor proved either the form of 
marriage or the essential ceremonies performed for the solemnization of first 
marriage or in case of a subsequent marriage with the present complainant, the 
documentary evidence produced in the case either in shape of photographs of 
subsequent marriage or application under s. 125 Crpc_ filed by the first wife 
against Dharam pal would not be sufficient to make to make out a prima facie 
case for commission of offence of bigamy” 


Adultery 


The word adultery has been derived from the latin word ‘adulterium’ and is 
defined as consensual sexual relationship between a married woman and an 
individual other than his/her spouse. Almost all religions throughout the world 
condemn it and treat it as an unforgivable offense. 


The Indian Penal Code also recognizes adultery as a crime and a punishable 
offence. “whoever has sexual intercourse with a person who is and whom he 
knows or has reason to believe to be the wife of another man, without the consent 
or connivance of that man, such sexual intercourse not amounting to the offence 
of rape is guilty of the offence of adultery and shall be punishes with 


NOTES ON GENDER JUSTICE & FEMINIST JURISPRUDENCE 


imprisonment of either description for a term which may extend to five years, or 
with fine, or with both. In such case wife shall not be punishable as an abettor” 


CRIMINAL LAW AMENDMENT ACT 2013 


Against the backdrop of the nation-wide outrage over the tragic Delhi gang-rape, Nirbhaya 
(Fearless) incident of December 16, 2012, propelled the Government of India (GOD to drive 
the issue of violence against women (VAW) to the centre-stage of political discourse. 
Consequently, on December 22, 2012, GOI appointed a three-member judicial committee 
headed by the former Chief Justice of India, Justice J.S. Verma, Justice Leila Seth and Gopal 
Subramanium requesting them to submit a report within 30 days. 


The key objective of the Commission was to review for possible amendments to the criminal 
law and suggest measures for faster trials and harsher penalties for vicious offences related to 
VAW. Taking further cognizance of the strident storm of public protests in general and a tribute 
to Nirbhaya (Fearless) in particular, on January 23, 2013, the commission submitted its 
recommendations by identifying ‘lack of good governance’ as the central cause of VAW. The 
commission goes on to criticise the government, the abysmal and old-fashioned police system 
alongside public apathy in tackling VAW, and thereby, recommends dramatic transformation 
in legislations. 


The recommendations are based on more than 70,000 suggestions received from stakeholders, 
social activists and public comprising eminent jurists, legal professionals, NGOs, women’s 
groups and civil society through varied methods: emails, posts and fax. A 631-page report 
consisting of 14 chapters (excluding Introduction, Methodology and Conclusions and 
Recommendations) include recommendations on laws related to rape, sexual harassment, 
trafficking, child sexual abuse, medical examination of victims, police, electoral and 
educational reforms. Based on some of the recommendations of the Justice Verma Committee 
(JVC) report, an antirape Ordinance was enacted and signed by the Honourable President of 
India, Mr Pranab Mukherjee on February 03, 2013. The Criminal Law (Amendment) Bill, 
2013, passed in the Parliament (Lok Sabh and Rajya Sabha respectively on March 19 and 21, 
2013) replaced the promulgated Ordinance, which lapsed on April 04, 2013. However, as per 
the Gazette Notification New Delhi, Tuesday, April 2, 2013, the word ‘bill’ has been replaced 
by the word ‘Act’. 


CRIMINAL LAW (AMENDMENT) ACT, 2013 OR THE ANTI-RAPE ACT 


Amendments made to: Indian Penal Code (IPC), 1860, the Code of Criminal Procedure 
(CCP), 1973, the Indian Evidence Act (IEA), 1872 and the Protection of Children from Sexual 
Offences Act, (PCSO), 2012 


In a way, the Act is a radical expression of the fifty-seventh session of the Commission on the 
Status of Women held at the United Nations Headquarters, New York, March 04-15, 2013 as 
both the interventions focus on VAW with particular emphasis on women’s safety and security. 
Sadly, even after the declaration by the United Nations in 1993, that any type of VAW is a 
violation of human rights, incidents of VAW continue to be reported, which definitely is a tip 
of a very ugly iceberg. Yet, many more cases go unreported for various reasons. 
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New offences under the Criminal Law Amendment Bill, 2013 


OFFENCES 


Disobedience of law by a 
public servant 


DEFINITION 


Failure to record information in sexual 
offences cases; knowingly disobeying 
laws on investigation 


CRLAA 


Punishable with rigorous imprisonment 
for six months to 2 years and fine. 


REMARKS 
(PROVISIONS UNDER 
IPC 1860) 


No specific provision. 


Responsibility of Hospital 


Failure of hospitals and doctors to 
provide medical treatment to victims 
of sexual offences. 


Punishable with 1 year and/or fine. 


No specific provision. 


Rape communal 


violence 


during 


Rape during communal or sectarian 
violence. 


Specific offence. Punishable with 10 
years to life imprisonment (rigorous 
imprisonment). 


Punishment for 


offenders 


repeat 


Punishments for persons previously 
convicted of an offence of rape, 
custodial rape, gang rape. 


Specific offence. Life imprisonment 
(rigorous imprisonment) or death 


No specific provision 


Voyeurism 


Watching a woman when she is 
engaging in a private act including 
sexual acts, use of lavatory, or when 
private parts are exposed. 


Specific offence. 1st offence punishable 
with 1 to 3 years imprisonment. 2nd 
offence punishable with 3 to 7 years. 


No specific provision. 


Stalking 


Following a woman, attempting to 
foster personal interaction despite 
indication of victim’s disinterest, 
spying, monitoring electronic 
communications 


Specific offence. 1st offence punishable 
with 1 to 3 years imprisonment 
(Bailable). 2nd offence punishable with 
up to 5 years imprisonment (Non- 
bailable) 


No specific provision. 


Forcibly 
pornography 


showing 


Forcibly showing pornography by a 
man to a woman. 


Specific offence. Punishable with 
rigorous imprisonment for up to 3 years 
imprisonment and/or fine. 


No specific provision. 


Prepared by ANUSREE S.V, SRUTHI DAS, EBIN EMERSON, ANSU SARA MATHEW, ARYA LAKSHMI, ASHWIN MENON V. & AJAY RATNAN 
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OFFENCES 


DEFINITION 


CRLAA 


REMARKS 
(PROVISIONS UNDER 
IPC 1860) 


Acid attack 


Causing permanent or partial 
deformity or burns on any person by 
throwing or administering acid. 


Specific offence. Punishable with 10 
years or life imprisonment (rigorous 

imprisonment) and reasonable fine to 
meet medical expenses 


No specific provision. Covered 
under grievous hurt. Punishment: 
up to 7 years imprisonment. 


Rape resulting in death or 
vegetative state 


Causing death or persistent vegetative 
state when committing rape. 


Specific offence. Punishment 20 years 
to life imprisonment (rigorous 
imprisonment) or death. 


imprisonment) or death. No 
specific provision. Rape and 
murder dealt with as two separate 
offences. 


Touching 


Physical contact involving 
unwelcome and explicit sexual 
overtures. 


Specific offence. Punishable with up to 
3 years rigorous imprisonment and/or 
fine. 


No specific provision for this 
offence. Assaulting a woman to 
outrage her modesty is punishable 
with imprisonment for up to 2 
years. 


Demand for sexual favour 


Demand or request by a man for 
sexual favours. 


Specific offence. Punishable with up to 
3 years rigorous imprisonment and/or 
fine. 


No specific provision for this 
offence. Verbally assaulting a 
woman’s modesty is punishable 
with 1-year imprisonment and/or 
fine. 


Sexually coloured remarks 


Making of sexually coloured remarks 
by a man. 


Specific offence. Punishable with 
imprisonment for up to 1 year and/or 
fine. 


No specific provision for this 
offence. Verbally assaulting a 
woman’s modesty is punishable 
with 1-year imprisonment and/or 
fine. 


Prepared by ANUSREE S.V, SRUTHI DAS, EBIN EMERSON, ANSU SARA MATHEW, ARYA LAKS 


HMI, ASHWIN MENON V. & AJAY RATNAN 


OFFENCES 


ES ON GENDER JUS 
DEFINITION 


REMARKS 
(PROVISIONS UNDER 
IPC 1860) 


Other forms of rape 


Rape includes un-consented 
penetration of the mouth, anus, 
urethra or vagina with the penis or 
other object; un-consented oral sex. 


Specific offence. Punishable with 7 
years to life imprisonment (rigorous 
imprisonment). 


In the absence of penile-vaginal 
penetration offence of outraging 
modesty of a woman punishable 
with maximum 2 years and fine. 


Consensual sex by a person in 
authority 


Abuse of position to have consensual 
intercourse with a woman in custody. 


Extended to cover circumstances of 
fiduciary relationship, management or 
staff in hospitals. Punishable with 5 to 
10 years rigorous imprisonment of 


either description. 


Provision exists in relation to 
public servant’s abuse of position 
with women in his custody. 
Punishable with 5 years’ 
imprisonment. 


Comparison between the Criminal Laws Amendment Act, 2013 and existing laws with regard to change in punishment for various 
offences. 


OFFENCE 


Existing Law 


CRLAA 


Indian Pen 


al Code,1860 


Punishment for gang rape 


10 years to life imprisonment and 
fine. 


20 years to life imprisonment (rigorous imprisonment) and fine payable to 
the victim that is reasonable to meet medical expenses. 


Rape upon judicially separated 
wife 


Maximum 2 years imprisonment. 


Punishable with 2 to 7 years imprisonment and fine. Courts to take 
cognizance if there is prima facie evidence of offence. 


Rape by armed personnel 


No specific provision. Public servant 
includes armed personnel. 
Punishment: 10 years to life 
imprisonment and fine. 


Specific offence. SA by armed personnel within the area they are deployed 


in. Penalty remains same. 


Rape resulting in death or 
vegetative state 


Rape and murder dealt with as two 
separate offences. Rape: 7 years to 
life imprisonment; Murder: 


Specific offence. Punishment 20 years rigorous imprisonment or life 


imprisonment or death. 


imprisonment for life or death. 
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OFFENCE 


Existing Law 


CRLAA 


Indian Pen 


al Code,1860 


Touching 


Outraging a woman’s modesty. 
Punishment: imprisonment for 
maximum 2 years and fine. 


Outraging a woman’s modesty: 1 to 5 years imprisonment and fine. 


Use of words or gestures to insult 
a woman’s modesty. 


Punishment: 1-year imprisonment 
and/or fine. Non Bailable. 


Punishment: up to 3 years imprisonment and fine. Non Bailable. 


Assault to disrobe a woman 


No specific offence. Outraging a 
woman’s modesty is punishable with 
imprisonment for maximum 2 years 
and fine. 


Specific offence. Punishable with 3 to 7 years imprisonment and fine. 


Acid attack 


No specific provision. Covered under 
grievous hurt. Punishment: up to 7 
years imprisonment. 


Specific offence. Punishable with 10 years or life imprisonment and 
reasonable fine amount to meet medical expenses. 


Consensual sex by a person in 
authority 


Provision exists in relation to public 
servant’s abuse of position with 
women in his custody. Punishable 
with 5 years’ imprisonment. 


Extended to cover circumstances of fiduciary relationship, management or 
staff in hospitals. Punishable with 5 to 10 years rigorous imprisonment of 
either description. 


Trafficking 


Covered under slavery, abduction and 
kidnapping for purposes of 
prostitution. Also provided for under 
the Immoral Trafficking Prevention 
Act, 1956. 


Penalises recruitment, transfer, transport, harbouring a person for the 
purpose of prostitution, forced labour, organ removal by use of threats or 
inducement. Punishment: 7 to 10 years imprisonment. Punishment for 
employing a trafficked person for sexual exploitation: 5 to 7 years. 


Information Technology Act, 2000 


Voyeurism 


Information Technology Act protects 
both men and women. Punishment: 
up to 3 years and/or fine up to Rs 2 
lakh. 


Only protects women. Punishment: | to 3 years imprisonment and fine. 
Second offence with 3 to 7 years. 
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OFFENCE 


Existing Law 


CRLAA 


SC/ST Prevention of Atrocities Act, 1989 


Disrobing 


Protects both men and women. 
Offence need not take place at public 
place. Punishment: 6 months to 5 
years 


Only protects women. Punishable when committed at public place. 
Punishment: 3 to 7 years. 


Protection of Children from Sexual Offences (PCSO) Act, 2012 


Punishment for rape 


7 years to life imprisonment and fine. 


10 years to life imprisonment and fine. 


Gang rape of child 


10 years to life imprisonment and 
fine. 


20 years to life imprisonment and fine. 


Disrobing 


3 years and fine. 


3 to 7 years imprisonment and fine. 


Amendments to laws other than the IPC brought about by the Criminal Laws Amendment Bill, 2013 


ISSUE 


CODE OF CRIMINAL 
PROCEDURE, 1973 


CRLAA 


Protection against disclosure of 
identity of victim 


Provided in case of rape, custodial 
rape, rape of a judicially separated 
wife, abuse of power to obtain 
consent. Punishable with 
imprisonment for up to 2 years. 


Protection extended to victims of repeat offenders as well. 


Identification of accused 


No specific provision for special 
procedures to assist differentially 
abled persons in identification of 
accused. 


Judicial magistrate to undertake special procedures to assist differently abled 
persons in identification of the accused. Identification process to be video 
graphed. 


Recording of information by 
woman officer 


No special requirement for woman 
officers to record information about 
sexual offence cases. 


In case of acid attack, sexual harassment, disrobing, voyeurism, outraging a 
woman’s modesty, rape (of all kinds) information would be recorded by 
woman officer. 
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ISSUE 


CODE OF CRIMINAL 
PROCEDURE, 1973 


CRLAA 


Recording of information in 
case victim is differently 
abled 


No special requirement. 


In case of acid attack, sexual harassment, disrobing, voyeurism, outraging a 

woman’s modesty, rape information would be recorded by woman officer at 
a place of the victim’s choice, in the presence of special educators. Required 
to be video graphed. 


Exception to police’s power 
to require attendance by 
witnesses 


Men below 15 years of age and 
women are not required to give 
evidence at a police station. Evidence 
to be taken from home. 


Applies to men below 15 or above 65 years of age; women and differently 
abled persons. 


Judicial Magistrate to record 
statement 


No special requirement in case of 
sexual offences. 


Judicial Magistrate to record statement of the victim immediately after the 
police is informed in case of acid attack, rape, sexual harassment, disrobing, 
voyeurism etc. In case the victim is differently abled, the assistance of 
interpreters has to be taken and has to be video graphed. 


Examination of victim at trial 
stage 


No special protections to victims of 
sexual offences. 


The statement recorded by the Judicial Magistrate will be treated as the 
evidence of the victim presented by the prosecutor. Protects the right to be 
cross-examined. 


Protection against 
confrontation of victim by 
accused 


No special protections to victims of 
sexual offences. 


In case the victim of rape or a sexual offence is under 18 years of age care 
has to be taken that she is not confronted by the accused. 


Requirement of sanction to 
prosecute public servant 


Sanction is required to prosecute 
public servants in all cases, including 
cases of rape, outraging a woman’s 
modesty. 


Requirement of sanction removed under the Code of Criminal Procedure. 
Such requirement may continue under other laws. 


Requirement of satisfaction 
of prima facie facts in case of 
rape 

Requirement to fast track 


No such requirement. 


No requirement to fast track sexual 
offence cases. 


In case of rape of a judicially separated wife by her husband, the court has to 
be prima facie satisfied of the facts constituting the offence before it takes 
cognizance. 

Trial to be held on day to day basis. In case of rape cases, trial to be 
completed in 2 months of filing of charge sheet. 
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ISSUE 


CODE OF CRIMINAL 
PROCEDURE, 1973 


CRLAA 


Compensation 


The State government has to prepare 
a compensation scheme for 
rehabilitation of victims. The state or 
district legal service authority is to 
make compensation awards. 


Compensation awarded by the State is in addition to what is payable by the 
accused. 


Responsibility of hospitals 


No specific provision. 


In cases of acid attacks or rape, all hospitals (public and private) are required 
to provide free medical treatment to the victim and immediately inform the 
police. 


ISSUE 


EVIDENCE ACT, 1872 


CRLAA 


Previous sexual history 


No specific provision barring the use 
of previous sexual history in rape 
cases. 


Bars the use of past sexual history in determining consent of the victim. Bars 
evidence or questions in the cross-examination of the victim as to the 
general immoral character of the victim or past sexual history with any 
person. 


Presumption of consent 


Required the victim of rape to prove 
that she did not consent 


Shifts the onus on to the accused to prove that consent was given. 


Special provisions for 
evidence by differently abled 
persons 


No special provision. 


Court to use the assistance of interpreters to take evidence of differently 
abled persons. Such evidence to be considered oral evidence when given in 
open court. Statement to be video recorded. 


ISSUE 


PROTECTION OF CHILDREN 
FROM SEXUAL OFFENCES 
ACT (PCSO), 2012 


CRLAA 


Punishment for rape 
Gang rape of child 


7 years to life imprisonment and fine. 


10 years to life imprisonment and 
fine. 


10 years to life imprisonment and fine. 
20 years to life imprisonment and fine. 


Disrobing 


3 years and fine. 


3 to 7 years imprisonment and fine. 


The Criminal Laws Amendment Bill 2013 states that for offences that are punishable under both IPC and the PCSO Act 2012, the Act carrying 


higher punishment will prevail. 
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SPECIAL LEGISLATIONS FOR WOMEN 


Prisons Act 1894 


The Prisons Act 1894 is one of the oldest piece of legislation in India dealing with laws enacted 
in relation to prisons in India. This Act was enacted on 22nd March, 1894 and enforced on 
Ist July, 1894.This act contains 62 sections and XII Chapters and it is an exhaustive act which 
contains law relating to smooth functioning of prisons. The different types of human rights, 
constitutional rights and statutory rights of women prisoners are discussed as under: 


e The search and examination of the female prisoners shall be carried out by the Matron 
under the general or special order of the Medical Officer. (The Prison Act, 1894, 
Section 2, 1894, Section 24 (3)) 

e The female prisoners have the right to live separate from the male prisoners. Section 
27(1) of the Prison Act 1894 provides that in a prison containing female as well as male 
prisoners, the females shall be imprisoned in separate buildings or separate parts of the 
same building, in such a manner as to prevent their seeing or conversing or holding any 
intercourse with the male prisoners; this right is also provided by Rule 8(a) of Standard 
Minimum Rules for the Treatment of Prisoners. 

e It is the human right of a pregnant lady to have full facility (medical and personal) at 
the time of delivery. Women prisoners who are pregnant cannot be provided the full 
facilities during the pregnancy. Hence at the time of delivery they can be released on 
bail for the delivery. 

e The Standard Minimum Rules for the Treatment of Prisoners provide under- Rule 53(1) 
that in an institution for both men and women, the part of the institution set aside for 
women shall be under the authority of a responsible woman officer who shall have the 
custody of the keys of all that part of the institution. (2) No male member of the staff 
shall enter the part of the institution set aside for women unless accompanied by a 
woman officer. (3) Women prisoners shall be attended and supervised only by women 
officers. This does not, however, preclude male members of the staff, particularly 
doctors and teachers, from carrying out their professional duties in institutions or parts 
of institutions set aside for women. 


The Factories Act, 1948 
The Factories Act is a welfare legislation enacted with an intention to regulate working 
conditions in the factories and to provide health, safety and welfare measures.1 Besides, the 
Act envisages to regulate the working hours leave holidays, overtimes, employment of 
children, women and young persons etc. 


Special provisions relating to women 


1. Latrine and Urinal Facilities: The Factories Act, 1948 makes it obligatory for every factory 
to maintain an adequate number of latrines and urinals of the prescribed type separately for 
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men and women workers. Such facilities are to be conveniently situated and accessible to 
workers at all times while they are in factory. 


2. Prohibition of work in Hazardous Occupations: The Factories Act, 1948 prohibits 
employment of women in dangerous occupations. Section 22(2) of the Factories Act, 1948 
provides that no women shall be allowed to clean, lubricate or adjust any part of a prime mover 
or of any transmission machinery while the prime mover or transmission machinery is in 
motion, or to clean, lubricate or adjust any part of any machine if the cleaning, lubrication or 
adjustment thereof would expose the women to risk of injury from any moving part either of 
that machine or of any adjacent machinery. 


In an English case Pearson v. Belgium Co. Ltd., the question was whether stationary parts of 
a machine can be cleaned by woman if the machine as a whole is in motion. It was held by the 
Court that if the machinery as a whole is in motion even stationary parts of the machine cannot 
be cleaned by woman. 


But in Richard Thomas and Baldwins Ltd. v. Cummings, the Court observed that there 
would be no breach of statutory duty if an injury occurs while the machinery is unfenced if the 
power is cut off and the machinery is under repairs and the parts are not in motion but are 
moved by hand for purposes of repairs. The Factories also prohibit the employment of women 
in pressing cotton where a cotton opener is at work. There is a proviso that if the feed end of a 
cotton opener is in a room separated from the delivery end by a partition to the roof or to such 
height as the inspector may in any particular case specify in writing, women may be employed 
on the side of the partition where the feed end is situated.8 


3. Washing and Bathing Facilities: Separate facilities washing and bathing are provided for 
women workers under the Factories Act. According to Section 42 (1)(b) of the Act, separate 
and adequately screened washing facilities shall be provided for the use of male and female 
workers. Such facilities shall be conveniently accessible and shall be kept clean. However, the 
State Government is empowered to prescribe standards of adequate and suitable facilities for 
washing 


4. Crèches: A crèche is a nursery. It is a place where babies of working mothers are taken care 
of while the mothers are at work. Section 48 of the Factories Act, 1948 provides that in every 
factory wherein more than 30 women workers are ordinarily employed there shall be provided 
and maintained a suitable room for the use of children under the age of 6 years of such women. 


5 Hours of Work: Under the Factories Act, 1948, the daily hours of work of adult workers 
have been fixed at 9. Though the Act permits men under certain circumstances to work for 
more than 9 hours on any day it does not permit women to work beyond this limit. 


6. Prohibition of Night work: The Factories Act, 1948 prohibit the employment of women 
during night hours. It is under special circumstances and in certain industries that this restriction 
may be relaxed. According to Section 66(1)(b) of the Factories Act 1948, no woman shall be 
required or allowed to work in any factory between the hours of 6 a.m. and 7 p.m. However, 
the State Government may by notification in the official gazette, in respect of any factory or 
group or class or description of factories, vary the limits pertaining to night duties but no such 
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variation shall authorise the employment of any woman between the hours of 10 p.m. and 5 
p.m. 


7. Maternity Leave: The Act makes provision for maternity leave with wages for expecting 
mothers for a maximum period of 12 weeks. (Section 79) 


The Mines Act, 1952 


The Act has been enacted to amend and consolidate the law relating to the regulation of labour 
and safety in mines. It seeks to regulate the working conditions in mines by providing for 
measures required to be taken for the safety and security of workers employed therein and 
certain amenities for them. 


Special Provision relating to women 


1. Prohibition of Night Work: The Mines Act, 1952 prohibits employment of women during 
night hours. According to Section 46(1)(b) of this Act no women shall, notwithstanding 
anything contained in any other law be employed in any mine above ground except between 
the hours 6 a.m. and 7 p.m. Every women employed in a mine above ground shall be allowed 
an interval of not less than eleven hours between the termination of employment on any one 
day and the commencement of the next period of employment. 


2. Prohibition of work in hazardous occupation: The Mines Act, 1952 also prohibits 
employment of women in any part of a mine which is below ground.50 Section 57(j) of the 
Mines Act, 1952 empowers the Central Government to make regulations for prohibiting, 
restricting or regulating the employment of women in mines or in any class of mines or on 
particular kinds of labour which are attended by danger to the life, safety or health of such 
persons. 


3. Creches: Under the Mines Act, 1952 the Central Government is authorised to make rules 
requiring the mines to maintain crèches if women workers are or were employed at one day of 
the preceding 12 months. Thus, the Mines Creche Rules 1966 make it obligatory for the owner, 
agent or manager of every mine, wherein women are employed or were employed on any day 
of the preceding 12 months, to provide a créche at his colliery to look after the children of such 
workers. Each créche is required to have a trained nurse and the prescribed set of equipment. 
Supply of food to the children attending crèche is also obligatory in the part of the management. 


4. Latrine and Urinal Facilities: Section 20 says that there shall be provided, separately for 
males and females in every mine, a sufficient number of latrines and urinals of prescribed types 
so situated as to be convenient and accessible to persons employed in the mine at all times. 


Immoral Traffic (Prevention) Act, 1956 


The Suppression of Immoral Traffic in Women and Girls Act, 1956 was renamed as the 
Immoral Traffic (Prevention) Act in 1986. The Act was amended to cover all persons, male or 
female, who are exploited sexually for commercial purposes. The Act makes trafficking and 
sexual exploitation of persons for commercial purpose a punishable offence. The Act was 
passed in line with the International Convention for the Suppression of the Traffic in Persons 
and of the Exploitation of the Prostitution of Others, signed by India on May 9, 1950. 
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The Immoral Traffic (prevention) Act 1986 deals with sex as a business activity. Prostitution 
is defined as the “exploitation or abuse of persons for commercial purposes.” The main targets 
of the law are pimps, agents, managers or keepers of brothels and those who promote or aid 
prostitution as business. The law is lenient to the victims of exploitation, or the prostitutes 
themselves. 


The law prescribes one to three years jail and fine for the keepers or managers of brothels. Any 
person who allows prostitution in his property or tenanted is also liable to imprisonment. 
Punishment for living on the earnings of prostitutes is seven to ten years in jail and fine. 
Procuring and inducing persons for the sake of prostitution are more serious crimes, inviting 
jail up to 14 years. The prostitutes themselves are punished only under two circumstances: (1) 
when they operate in a public place, like within 200 meters of schools, hospitals, nursing homes 
or places of worship, (2) when they make positive attempt to seduce or solicit persons with 
word, gestures, and exposures and indulge in molestation. 


The law enables the government to set up corrective institutions and protective homes for 
prostitutes. A woman found guilty of soliciting may be sent to a corrective institution, instead 
of being sentenced to jail. Any person who is carrying on prostitution by will or by force may 
apply to the nearest magistrate to take him or her and be kept in a protective home and be 
provided care and protection by the court. A magistrate can also direct the police to rescue 
persons in a brothel and produce them before him. The law also provides for special police 
officers to deal with prostitution, advisory bodies and special courts. 


Dowry Prohibition Act, 1961 


This Act prohibits the request, payment or acceptance of a dowry, “as consideration for the 
marriage” where “dowry” is defined as a gift demanded or given as a precondition for a 
marriage. Gifts given without a precondition are not considered dowry and are legal. Asking 
or giving of dowry can be punished by an imprisonment of up to six months, or a fine of up to 
Rs. 15000 or the amount of dowry whichever is higher and imprisonment up to 5 years. 


The 1986 Act has added the words at "any time after the marriage". The definition has been 
broadened to some extent and now, continued demand even after the marriage can be dealt 
with strictly but the interpretation of the new changes depends on the attitude and the 
convictions of the court. 


Maternity Benefit Act, 1961 


International attention, on maternity protection of the world community was attracted when the 
first Maternity Protection Conference was convened in 1919 by the International labour 
organization where matters relating to maternity leave, economic benefits during absence from 
work, leave for bringing up children and non-termination of service during pregnancy and 
immediately after delivery were deliberated upon and a resolution passed. The resolution of 
this convention was amended in 1952, which increased maternity leave, economic benefits and 
added some more benefits to the mothers of new-born children. The fact that motherhood 
requires special care and attention is reflected in Article 25(2) of the Universal Declaration of 
Human Rights, 1948. However, in India, back in 1931, in the Karachi Resolution, the congress 
under the head ‘labour’ recognized the need for providing maternity benefits to women workers 
and provided “protection of women workers and especially adequate provisions for leave 
during maternity period”. 


NOTES ON GENDER JUSTICE & FEMINIST JURISPRUDENCE 


The Act seeks to regulate the employment of women in certain establishments for certain 
periods before and after child birth and to provide maternity benefit and certain other benefits 
to women workers. 


1. Restriction on Employment of Pregnant Woman No employer should knowingly employ 
woman during the period of 6 weeks immediately following the day of her delivery or 
miscarriage or medical termination of pregnancy. Besides, no woman should work in any 
establishment during the said period of 6 weeks. Further, the employer should not require a 
pregnant woman employee to do an arduous work involving long hours of standing or any work 
which is likely to interfere with her pregnancy or cause miscarriage or adversely affect her 
health, during the period of 1 month preceding the period of 6 weeks before the date of her 
expected delivery, and any period during the said period of 6 weeks for which she does not 
avail of the leave as provided for in Section 6 of the Act. 


2. Right to Payment of Maternity Benefit Section 5(1) of the Act provides that the maternity 
benefit to which every woman shall be entitled to and her employer shall be liable for, is a 
payment to a worker at the rate of average daily wages for the period of her actual absence 
immediately preceding and including the day of her delivery and for six weeks immediately 
following that day. 


Section 5(2) provides that no woman shall be entitled to maternity benefit unless she has 
actually worked in an establishment of the employer from whom she claims maternity benefit 
for a period of not less than eight days in the twelve months immediately the date of expected 
delivery. Section 5(3) provides that a woman shall be entitled to maternity benefit for a 
maximum period of twelve weeks of which not more than six weeks shall precede the date of 
her expected delivery. 


Woman shall be entitled to benefit regardless of how many children they already have. The 
Act does not care woman who adopt a new born child. If a woman works for another employer 
while on leave, she will forfeit her right to benefits. Maternity Benefits must be paid by the 
employer for the period of time that the woman is actually absent as permitted under the Act. 
If she takes more leave than allowed, the employer is not obliged to pay her. 


In a judgment of far reaching consequences the Supreme Court recently in Municipal 
Corporation of Delhi v. Female Workers declared that the maternity benefit is applicable to 
casual workers and daily wage workers also. In this case the question was whether the muster 
roll employees (which are casual and daily wage employees) of municipal corporation are 
entitled to maternity benefit. The Supreme Court held: There is nothing in the Maternity Benefit 
Act which entitles only regular women employees to the benefit of maternity leave and not to 
those who are engaged on casual basis or on muster roll on daily wage basis. 


3. Protection against Discrimination According to Section 12(1) when a woman absents 
herself from work, in accordance with the provisions of the Act, it shall be unlawful for her 
employer to discharge or dismiss her during or on account of such absence or to give notice of 
discharge or dismissal on such a day that notice will expire during such absence or to vary to 
her disadvantage any of the condition of her service. 
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Medical Termination of Pregnancy Act, 1971 


During the last thirty years many countries have liberalized their abortion laws. In our country, 
Shantilal Shah Committee (1964) recommended liberalization of abortion law in 1966 to 
reduce maternal morbidity and mortality associated with illegal abortion. On these bases, in 
1969 Medical termination of pregnancy bill was introduced in Rajya Sabha and Lok Sabha and 
passed by Indian Parliament in August 1971. 


The most important fact regarding this Act is that it does not provide women any right to 
abortion. The preamble is very clear in stating that termination of pregnancy would be 
permitted in certain cases and that too by a registered medical practitioner who is defined in 
Section 2(d) of the Act. The pregnancy not exceeding 12 weeks may be terminated by a 
registered medical practitioner as per his opinion in good faith that: 


1. The continuance of the pregnancy would involve a risk to the life of the pregnant 
women; or 

2. A risk of grave injury to her physical or mental health; or 

If the pregnancy is caused by rape; or 

4. There exists a substantial risk that, if the child were born it would suffer from some 
physical or mental abnormalities so as to be seriously handicapped; or 

5. Failure of any device or method used by the married couple for the purpose of limiting 
the number of children; or 

6. Risk to the health of the pregnant woman by the reason of her actual or reasonably 
foreseeable environment. 


ad 


In case the pregnancy exceeds 12 weeks but not exceeding 20 weeks the opinion of not less 
than two registered medical practitioners is needed. The Act does not permit termination of 
pregnancy after 20 weeks. 


However, in July 2017. the Supreme Court in the case of Sonali Sandeep Jadhav & Anr. Vs. 
Union of India allowed termination of a 22-week foetus which has complex neurological 
condition called aqueductal stenosis and hydrocephalus. 


In August 2017 the Supreme Court in the case of Mamta Verma vs. Union of India allowed 
a 26-year-old woman to abort a 25-weeks-old foetus, noting that it was diagnosed with a 
neurological disorder that causes absence of major portion of the skull and scalp. 


In October 2017. the Himachal Pradesh High Court in the case of X vs. State of H.P. & Ors. 
allowed abortion of a 32-week-old foetus of a 19-year-old girl having mild to moderate mental 
retardation on the ground that it is risky for her to complete the normal period of pregnancy 
and deliver the child on the due date.... 


In Sujitha Sreevasthava and another v. Chandigrah Administration, the court has gone a 
step further to say that, “A welfare institution of Government cannot take a decision about 
termination of pregnancy of victim even though she is an orphan/mentally retarded/rape victim 
etc.” 


Women activists hailed this as a big step in empowering their kind. It was anything but that, as 
the choice to be exercised by the woman was in name only; the Act had left that choice with 
the medical practitioner. 
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As per section 4 of the MTP Act, 1971, the termination of pregnancy can be performed only in 
a Government hospital or any place approved by the government for conducting MTPs. If it is 
done in any other place, it is illegal unless the operation has to be performed to save the 
woman's life. Generally, only a Registered Medical Practitioner with some experience in 
Gynaecology and obstetrics is qualified to conduct abortions as per the rules framed under the 
Act. 


Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 
1994 


The Parliament enacted the Act after the disturbing child sex ratios in the 1991 Census figures 
led to consistent campaigning on the issue by women’s groups and other civil society groups 
across the country. The Act has been upheld by the Mumbai High Court in the case of Mr. and 
Mrs. Soni vs. Union of India and CEHAT. The judgment states: “The right to life or personal 
liberty cannot be expanded to mean that the right to personal liberty includes the personal 
liberty to determine the sex of the child which may come into existence. Right to bring into 
existence a life in future with a choice to determine the sex of that life cannot in itself be a 
right.” 


The Act disallows the use of pre-natal diagnostic techniques for sex determination; it says that 
such techniques can be used only for detecting genetic or metabolic disorders, chromosomal 
abnormalities or certain congenital malformations or sex-linked disorders. The Act adds, “No 
person conducting prenatal diagnostic procedures shall communicate to the pregnant woman 
concerned or her relatives the sex of the foetus by words, signs on in any other manner.” The 
mere enactment of the PNDT Act, however, does not seem to have been enough. For one, under 
the Act, the government can overrule the decisions of the body set up to monitor facilities, 
which is empowered to suspend or cancel the licenses of offending clinics or laboratories. The 
government can also exempt any facility from the Act. An ordinary citizen cannot directly 
move the courts but must approach the monitoring body instead; this body can refuse to release 
any records if it’s deemed that it’s in public interest to keep them sealed. 


The Act requires that all ultrasound scanning machines have to be registered with the 
“appropriate authority”, who could be the ward health officer in large cities and district medical 
officers in districts, towns and rural areas. Manufacturers are required to furnish information 
about clinics and practitioners to whom they have sold ultrasound machinery. 


The act not only prohibits determination and disclosure of the sex of the foetus but also bans 
advertisements related to preconception and pre-natal determination of sex. All the 
technologies of sex determination, including the new chromosome separation technique have 
come under the ambit of the Act. It regulates the use of pre-natal diagnostic techniques such as 
ultrasound and amniocentesis. 


Any person who puts an advertisement for pre-natal and pre-conception sex determination 
facilities in the form of a notice, circular, label, wrapper or any document, or advertises through 
interior or other media in electronic or print form or engages in any visible representation made 
by means of hoarding, wall painting, signal, light, sound, smoke or gas, can be imprisoned for 
up to three years and fined Rs. 10,000. 
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Equal Remuneration Act, 1976 


The Equal Remuneration Act, 1976 aims to provide for the payment of equal remuneration to 
men and women workers and for the prevention of discrimination, on the ground of sex, against 
women in the matter of employment and for matters connected therewith or incidental thereto. 
According to the Act, the term 'remuneration' means "the basic wage or salary and any 
additional emoluments whatsoever payable, either in cash or in kind, to a person employed in 
respect of employment or work done in such employment, if the terms of the contract of 
employment, express or implied, were fulfilled". Nothing in this Act shall apply: - (1) to cases 
affecting the terms and conditions of a woman's employment in complying with the 
requirements of any law giving special treatment to women; or (ii) to any special treatment 
accorded to women in connection with the birth or expected birth of a child, or the terms and 
conditions relating to retirement, marriage or death or to any provision made in connection 
with the retirement, marriage or death. 


The Central Industrial Relations Machinery (CIRM) in the Ministry of Labour is responsible 
for enforcing this Act. CIRM is an attached office of the Ministry and is also known as the 
Chief Labour Commissioner (Central) [CLC(C)] Organisation. The CIRM is headed by the 
Chief Labour Commissioner (Central). 


The main provisions of the Act are: - 


e No employer shall pay to any worker, employed by him/ her in an establishment, a 
remuneration (whether payable in cash or in kind) at rates less favourable than those at 
which remuneration is paid by him/ her to the workers of the opposite sex in such 
establishment for performing the same work or work of a similar nature. Also, no 
employer shall, for the purpose of complying with the provisions of this Act, reduce the 
rate of remuneration of any worker. 

e No employer shall, while making recruitment for the same work or work of a similar 
nature, or in any condition of service subsequent to recruitment such as promotions, 
training or transfer, make any discrimination against women except where the 
employment of women in such work is prohibited or restricted by or under any law for 
the time being in force. 

e Every employer shall maintain such registers and other documents in relation to the 
workers employed by him/ her in the prescribed manner. 

e If any employer:- (1) makes any recruitment in contravention of the provisions of this 
Act; or (ii) makes any payment of remuneration at unequal rates to men and women 
workers for the same work or work of a similar nature; or (iii) makes any discrimination 
between men and women workers in contravention of the provisions of this Act; or (iv) 
omits or fails to carry out any direction made by the appropriate Government, then he/ 
she shall be punishable with fine or with imprisonment or with both. 

e Where an offence under this Act has been committed by a company, every person who 
at the time the offence was committed, was in charge of, and was responsible to the 
company for the conduct of the business of the company, as well as the company, shall 
be deemed, to be guilty of the offence and shall be liable to be proceeded against and 
punished accordingly. 


Equal Pay: The Act applies to an extensive range of employment including the informal sector. 
It provides that no discrimination should be made in remuneration for the same work or work 
of a similar nature only on the ground of gender. (Section 4) 
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Recruitment: Further the Act also provides that no gender-based discrimination be made while 
recruiting for the same work or work of a similar nature, or in any condition of service 
subsequent to recruitment such as promotions, training or transfer. (Section 5) 


Exceptions: Under this law, no discrimination is permissible in recruitment and service 
conditions except where employment of women is prohibited or restricted by the law. (Section 
15). 


The Indecent Representation of Women (Prohibition) Act, 1986: 


The Act provides protects women from their indecent representation. The “Indecent 
representation of women” according to the provision of this act means the depiction in any 
manner of the figure of a woman; her form or body or any part thereof in such way as to have 
the effect of being indecent or derogatory to or denigrating women or as is likely to deprave, 
corrupt or injure public morality or morals. It makes the offence punishable not only for a 
person who publishes or causes to be published or arrange or take part in the publication or 
exhibition of any advertisement which contains indecent representation of women in any form 
but also for a person who produces or cause to be produced, sell, let to hire, distribute, circulate 
or send by post any material which contains indecent representation of women in any form. 


Penalty for the crime committed under this Act is up to 2,000 rupees and imprisonment up to 
2 years for the crime done for first time and if it is repeated second time then punishment can 
extend to 5 years and fine too may extend up to 1 lakh rupees. 


If an offence has been committed by a company or a person in charge of such company shall 
be deemed to be guilty of such offence and can be liable for proceedings and punishment. But 
if anything done without their knowledge then he/she cannot be punished. If any offence is 
proved that it is done with consent of director, manager, secretary then that officer can be 
punished under the Act. 


Offences under this ACT are cognisable and bailable notwithstanding anything contained under 
CRPC 1973. No proceedings can be made against Central or State Government or any officer 
as such for actions done in good faith and under the provisions of this Act. 


Section 10 explains that Central Government can make rules to carry out the provisions of the 
Act after Gazette notification. Rules are made for manner of seizure of articles and manner of 
seizure list made and delivered to concerned person or any other matter. Each rule made under 
the Act should be put before Houses of Parliament when it is in session for 30-days period and 
the Houses can amend the rule as such. 


The Commission of Sati Prevention Act, 1987 


‘Sati’? means the burning or burying alive of a widow along with the body of her deceased 
husband or any other relative, or with any article, object or thing associated with the husband 
or relative. The practice of ‘sati’ was declared unlawful during the colonial period itself. No 
Act, however, was drafted in post-colonial India to prohibit the occurrence of sati. It was only 
after the shocking incidence of sati in Rajasthan in 1987 that a law was enacted in 1987; that 
Act declares the observance, support, justification or propagation of sati as criminal activity. 
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After independence on September 4, 1987, 17 years old Roopkanwar committed Sati. She was 
burnt alive on the funeral pyre of her husband Maal Singh Shekhawat at Deorala village of 
Sikar district in Rajasthan. This Deorala incident came to be referred as 'Sati case' followed by 
a number of congregations, ceremonies and festivals and that attempts were made to collect 
funds for the construction of a temple at the site where the incident took place. 


Many women's organisations, members of Parliament and the people at large had called Roop- 
kanwar's burning a murder and demanded a strong central law not only to prevent Sati but also 
to deter its glorification. In the absence of any specific law dealing with Sati at the time of that 
incident the accused persons were convicted under section 302 of I.P.C. Later, under Rajasthan 
Sati (Prevention) ordinance, 1987, 22 cases were filed in various police stations in connection 
with the alleged glorification of Sati. 


Following a demand made for a strong and effective central Act, the commission of Sati 
(Prevention) Bill, 1987 was drafted to punish the attempt to commit, abetment and glorification 
of Sati. This Bill was introduced and passed in both the Houses of the Parliament and received 
Presidential assent on January 3, 1988 and came into effect on March 21, 1988. But, it is a pity 
that the Government did not make a good law. The most obvious infirmity of the Law is the 
acceptance of Sati as suicide. It lays down that the woman who tries to commit Sati will be 
sentenced to six months imprisonment under section 309 of I.P.C. It reinforces the assertion 
that the Act of Sati arises out of the free choice on the part of the woman. This negates many 
of the positive features of the Law and of-course contradicts other sections of the Law which 
acknowledge that a woman cannot commit Sati out of her own free will. 


It is very unfortunate to mention here that despite this Law, many Sati incidents are still taking 
place in Uttar Pradesh, Rajasthan, recently. On 7th May, 2005 in Banda District of U.P one 
Ramkumari burnt herself on her husband's pyre and committed Sati. On May 19, 2006, one 38 
years old woman named Vidyawati committed Sati at Rarhi Bujurg, 35 km from Fatepur town, 
Uttar Pradesh. 


It is utterly ridiculous if this heinous custom of Sati goes on to continue in different parts of 
India even in the 21* century. The implementation of Law by the Government should be more 
vigilent and at the same time the education of the society to abandon the procedure would be 
more rational outlook of the Government officials today. 


The Protection of Women from Domestic Violence Act 2005 


International treaties, agreements, and reports have played an important role in passing of this 
Act. The major forces behind this Act is the Convention on the Elimination of all forms of 
Discrimination Against Women (CEDAW) in 1979, the Mexican Plan of Action in 1975, the 
Nairobi Forward Looking Strategies in 1985, the Beijing Declaration and Platform for Action 
in 1995, the Vienna Accord of 1994 and reports by the Special Report on Violence Against 
Women. While most of the Western countries passed laws against domestic violence in the 
1970s, in India only violence in matrimonial relationship, particularly dowry related violence, 
remained the focus of the women’s movements as well as that of legislative institutions. It was 
since the 1990s that efforts were being made to draft a bill on domestic violence exclusively. 


In the light of the “Government of India Report on Platform for Action: Ten Years after 
Beijing” and the crime scenario prevailing in the country the need was felt for an exclusive law 
on domestic violence. Initiatives in this direction began with the collaborative efforts of the 
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UNIFEM and Lawyers’ Collective Rights Initiative (LCWRI). A delegation of representatives 
from women’s groups and State Women’s Commissions meet then HRD Minister regarding 
the need to enact a law on domestic violence.23 It finally resulted in the drafting of the Bill on 
domestic violence, that is, “Protection of Women from Domestic Violence the Act 2005”, 
which was passed by Parliament in September 2005 and came into force in October 2006. 


Objectives of the Act : This law has been primarily enacted to provide protection to the wife 
or female live-in partners from violence at the hands of husband or male live in partners or his 
relatives, the law also extends protection to women who are sisters, widows or mothers. 


The salient features of this Act are: 


e The Act seeks to protect women who are or have been in relationship with the abuser 
where both parties have lived together in a shared household and are related by 
consanguinity, marriage or relationship in the nature of marriage or adoption: in 
addition, relationship with family members living together as a joint family is also 
included. 

e Domestic violence includes actual abuse or threat of abuse that is physical, sexual, 
verbal, emotional and economic. One of the most important feature of the Act is 
woman’s right to secure housing. 

e The other important relief under the Act is the power of the court to pass protection 
orders that prevent abusers from aiding or committing an act of domestic violence. 

e The Act provides for appointment of protection officers. The Act defines domestic 
abuse as physical, sexual, emotional, verbal, psychological and economic abuse and 
threats of the same. 


Primary beneficiaries of the act: Women and children are the primary beneficiaries under the 
Act. The provision for protection of women is given under section 2(a) of the Act. It will help 
any woman who is or has been in a domestic relationship with the respondent. This section 
empowers the woman to file a case against a person with whom she is having a domestic 
relationship in a shared household, and who has subjected her to domestic violence. Children 
too can file a case against parent or parents who are torturing and tormenting them. 


Main features of the act 


i. Definition of Domestic Violence- It includes physical, sexual, verbal, emotional and 
economic abuse that can harm, cause injury to, and endanger the life, limb, health, safety, or 
wellbeing, either mental or physical of the aggrieved person. 


ii. Definition of aggrieved person — covers not just the wife but a woman who is the sexual 
partner of the male irrespective of whether she is his wife or not. 


iii. Any woman residing in the house, mother, widowed relative, daughter who is related in 
some way to the respondent is also covered by the Act. 


iv. Information regarding an act of domestic violence can be lodged by any person who has 
reason to believe that such an act has been or is being committed and not necessarily by the 
aggrieved person. 
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v. Magistrate has the powers to permit the aggrieved woman to stay in her place of bode and 
cannot be evicted by the husband even if she has no legal claim or share in the property. 


vi. Allows magistrates to impose monetary relief and monthly payments of maintenance. vii. 
Penalty of breach of protection order or an interim protection order is punishable with 
imprisonment of a period which may extend to one year or with fine which may extend upto 
Rs.20,000 or both. 


viii. Act ensures speedy justice as the court has to start proceedings and have the first hearing 
within 3 days of the complaint being filed. 


ix. Every case has to be disposed of within a period of 60 days of the first hearing. 
The major rights of a woman under the Act 


The law is so liberal and forward-looking that it recognises a woman’s right to reside in the 
shared household with her husband or a partner even when a dispute is on. Thus, it legislates 
against husbands who throw their wives out of the house when there is a dispute. Such an action 
by a husband will now be deemed illegal, not merely unethical. 


Even if she is a victim of domestic violence, she retains right to live in ’shared homes’ that is, 
a home she shares with the abusive partner. Section 17 of the law, which gives all married 
women or female partners in a domestic relationship the right to reside in a home that is known 
in legal terms as the shared household, applies whether or not she has any right, title or 
beneficial interest in the same. 


The law provides that if an abused woman requires, she has to be provided alternate 
accommodation and, in such situations, the accommodation and her maintenance has to be paid 
for by her husband or partner. 


A woman cannot be stopped from making a complaint/application alleging domestic violence. 
She has the right to the services and assistance of the Protection Officer and Service Providers, 
stipulated under the provisions of the law. 


A woman who is the victim of domestic violence will have the right to the services of the 
police, shelter homes and medical establishments. She also has the right to simultaneously file 
her own complaint under Section 498A of the Indian Penal Code. 


Sections 18 to 23 provide a large number of options for legal redressal. She can claim through 
the courts Protection Orders, Residence Orders, Monetary Relief, Custody Order for her 
children, Compensation Order and Interim/ Ex parte Orders. If a husband violates any of the 
above rights of the aggrieved woman, it will be deemed a punishable offence. Charges under 
Section 498A can be framed by the magistrate, in addition to the charges under this Act. 
Further, the offences are cognizable and non-bailable. Punishment for violation of the rights 
enumerated above could extend to one year’s imprisonment and/or a maximum fine of Rs. 
20,000. 


An important aspect of this law is that it aims to ensure that an aggrieved wife, who takes 
recourse to the law, cannot be harassed for doing so. Thus, if a husband is accused of any of 
the above forms of violence, he cannot during the pending disposal of the case prohibit/restrict 
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the wife’s continued access to resources/ facilities to which she is entitled by virtue of the 
domestic relationship, including access to the shared household. In short, a husband cannot 
take away her jewellery or money, or throw her out of the house while they are having a dispute. 


If a husband violates any of the above rights of the aggrieved woman, it will be deemed a 
punishable offence. Charges under Section 498A can be framed by the magistrate, in addition 
to the charges under this Act. Further, the offences are cognisable and non-bailable. 
Punishment for violation of the rights enumerated above could extend to one year’s 
imprisonment and/or a maximum fine of Rs. 20,000. 


In S.R. Batra v. Taruna Batra, (First judgment on this Act) the Supreme Court said “Section 
2(s) of the Act which gives right of residence to a married woman in a shared household is not 
properly worded and appears to be the result of clumsy drafting, but we have to give it an 
interpretation which is sensible and which is not lead to chaos in society.” The Bench, 
comprising Justices S. B. Sinha and Markandey Katju, in the judgment had ruled that “as 
regards section 17(1) of the Act, in our opinion the wife is only entitled to claim a right to 
residence in a shared household, and a shared household would only mean the house belonging 
to or taken on rent by the husband, or the house which belongs to the joint family of which the 
husband is a member.” 


In Vimalben Ajitbhai Patel v Vatslaben Ashokbhai Patel & Ors. the Supreme Court 
recognized the Right, of a woman in relationship with a man, to Reside in shared household. 
The Act clearly enumerates this right under Section 17. 


In Chanmuniya v. Virendra Kumar Singh Kushwaha the Supreme Court amplified the term 
‘domestic relationship’ so as to take it outside the confines of a marital relationship, and even 
includes live-in relationships in the nature of marriage within the definition of ‘domestic 
relationship’ under Section 2(f) of the Act. Therefore, women in live-in relationships are also 
entitled to all the reliefs given in the said Act. 


In V. D. Bhanot v. Savita Bhanot the Apex Court held that, “an estranged wife has a right to 
stay in her husband’s house and is entitled to maintenance from him under the Domestic 
Violence Act.” 


In May 2018, the Bombay HC in the case of Mr. Prakash Kumar Singhee vs. Mr. Amrapali 
Singhee, observed that the provisions of Domestic Violence Act cannot be invoked simply for 
claiming maintenance unless the party alleges an act of domestic violence and approach the 
court in the capacity as an “aggrieved person” 


In May 2018, the Bombay High Court in the case of Ali Abbas Daruwala vs. Shehnaz 
Daruwala held that merely because parties are governed by the Muslim Personal Law, it 
should not be an impediment in the wife invoking provisions of the Domestic Violence Act. 


Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 
2013 


Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013 
and Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) 
Rules, 2013 (“Sexual Harassment Act” or “Act’’), as the title indicates, prevents, prohibits and 
redresses sexual harassment of women at workplace. 
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As a first step towards prevention and prohibition of sexual harassment at workplace, Supreme 
Court of India in Vishaka v. State of Rajasthan, in the year 1997, laid down guidelines for 
prevention of sexual harassment at work places until the government came up with a 
legislation. 


The Government of India, in the year 2013, legislated Sexual Harassment Act. The Act 
incorporates guidelines issued in Vishaka case by Supreme Court of India. 


The Act states its objectives as prevention of violation of fundamental rights of a woman 
employee under article 14 (equal protection under the laws), article 15 (prohibition of 
discrimination on race, caste, religion, sex, etc.) and article 21 (protection of life and personal 
liberty) of the Constitution of India. 


Sexual harassment 


Section 2(n) of the Act provides an inclusive definition of sexual harassment of a woman 
employee at work place. Sexual harassment includes: 


Physical contact and advances; 

A demand or request for sexual favours; 

Making sexually coloured remarks; 

Showing pornography; and 

Any other unwelcome physical, verbal, or non-verbal conduct of sexual nature. 


ae a aN 


While clauses (1) to (4) above are self-explanatory, clause (5) is very wide and would also 
cover the following instances: 


Any verbal comment or sound which may be construed as sexual in nature; 
Sharing adult jokes may also be construed as sexual in nature; 

Staring, or touching, or patting; 

Stalking a woman employee; 

Checking out a woman employee; and 

Other gestures, sounds or comments which may be construed as sexual in nature. 


Oy p eS a 


Any implicit or explicit promise of preferential treatment or detrimental treatment or creation 
of hostile environment in her employment for gaining sexual favours would be construed as 
sexual harassment. 


Redressal mechanism 

Constitution of Internal Complaints Committee 

Every employer employing 10 (ten) or more employees, would need to constitute an internal 
complaints committee (“Internal Committee”). The Internal Committee would comprise of 


employees and a member of non-government organisation. The presiding officer of the Internal 
Committee would need to be a woman employee. 
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Constitution of Local Complaints Committee 


The government may notify a District Magistrate or Additional District Magistrate or Collector 
(“District Authority”) to exercise powers or discharge functions for every district under the 
Act. The District Authority to constitute Local Complaints Committee (“Local Committee”) 
with a woman as its chairperson. 


(Any reference to either Internal Committee or Local Committee will be referred to as a 
“Committee’’) 


Complaint by the aggrieved woman employee and redressal thereof 


An aggrieved woman employee, or her legal heir on her behalf, or with her written permission, 
any other person, may make a written compliant to the Internal Committee within a period of 
3 (three) months from the date of the sexual harassment incident. If the employer doesn’t 
constitute Internal Committee, the aggrieved woman employee may make a written complaint 
to the Local Committee. The above period of 3 (three) months may be extended by another 3 
(three) months if reasonable reasons exist for delay in filing a complaint. 


At the request of aggrieved employee, the Committee may initiate conciliation process. It may 
be noted that the Act doesn’t allow monetary settlement during conciliation process. 


If aggrieved woman employee doesn’t choose conciliation process, then the Committee would 
need to conduct inquiry proceedings into the compliant in accordance with the principles of 
natural justice. 


For the purposes of inquiry, the Committee will have all the powers of civil court under the 
Code of Civil Procedure, 1908 in respect of: 


1. Summoning and enforcing attendance of any person and examining him/her on oath; 
2. Requiring discovery and production of a document. 


The process for inquiry of compliant filed by an aggrieved woman employee would need to be 
completed within a period of 90 (ninety) days from the date of filing of compliant with the 
Committee. Within 10 (ten) days after the conclusion of inquiry proceedings, the Committee 
will need to send its report and recommendations to the employer or District Authority, as the 
case may be. 


Where the Committee finds that that the compliant is malicious, then it may recommend action 
against the woman employee. It may be noted that identity and address of the victim needs to 
be kept confidential by the Committee and government officers. 


Punishment and appeals 


If the alleged offender is proved guilty, the Committee has the authority to order the offender 
to make a payment of such compensation to aggrieved woman as it may deem fit. If the offender 
fails to pay the compensation to the aggrieved woman employee, then on the recommendation 
of the Committee, District Authority may recover the amount as a land revenue. 
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On the recommendation of Committee, employer or District Authority may also take the 
following actions against the offender: 


ph ee pe 


Written apology; 

Warning, reprimand or censure; 

Withholding of promotion or pay rise; 

Termination of employment; 

Undertaking counselling sessions or community service. 


The punishment under the Act would be in accordance with services rules of the employer. In 
the event employer doesn’t have service rules, then punishment would be in accordance with 
the rules under the Act. 


Any person aggrieved with the recommendations of the Committee may appeal within 90 
(ninety) days to the appellate authority. 


Duties of employer 


The Act specifically enlists the following as the duties of employer: 


ae ee) be 


Provide a safe working environment; 

Display at a conspicuous place, penal consequences for sexual harassment; 

Organise workshops for employees and orientation programs for the Committee; 
Assist in securing the attendance of offender and witness; 

Provide assistance to aggrieved woman employee; 

Initiate action under Indian Penal Code if the offence requires such action or offender 
is not an employee. 
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Module 5 


Gender Justice Under International Conventions & Declarations — Judicial Attitude towards 
Gender Justice 


GENDER JUSTICE UNDER INTERNATIONAL CONVENTIONS & 
DECLARATIONS 


International statistics shows -that women constitute half the world's population, perform 
nearly two-thirds of its work hours, and receive one-tenth of the world's income and less than 
one hundredth of the world's property. Women's issues have been a matter of grave concern 
for a long time but have attracted, pointed -attention only in the past few decades. The 
international community realized the fact that gender inequities, exploitation of women, 
violence and torture against women, female feticide, and other crimes _ against women 
throughout the world is an outcome of their long history of deprivation of socio-economic 
rights. The last decade of the last century has therefore, seen a growing recognition of women's 
right as human rights and as an integral and indivisible part of universal human rights. 
International human rights law is a source of norms and standards for the practice of human 
rights. Under the International legal regime women enjoy the following rights and freedoms. 


i) Right to life, Liberty and Security of Persons: Universal Declaration of Human Rights, 
1948 says that everyone whether men or women -has right to life, liberty and- security of 
persons; 


ii) Right to Equality before law and Equal Protection of Law: Women have equal rights 
with men.38 All human beings whether men or women.. are ‘born free and therefore equal in 
dignity and rights. Women are entitled to the equal protection of law without any 
discrimination. The state is under a duty to take all appropriate meas1,.lres to abolish existing 
laws, customs, regulations. and practices which are discriminatory against women, -and to 
establish adequate legal protection for equal rights of men and women in particular; a) the 
principle of equality of rights shall be embodied in the constitution or otherwise guaranteed by 
law; b) the international instruments of the United Nations and the specialized agencies relating 
to the elimination of discrimination against women shall be ratified or acceded to and fully 
implemented. as soon as practicable. 


iii) Rights against Slavery: No one whether woman or man shall be held in slavery or 
servitude. No one whether men or women shall be held in slavery or servitude. 


iv) Rights against Discrimination: Discrimination against women is incompatible. with 
human dignity and with the welfare of the family and society, prevents their participation, on 
equal terms with men in the political, social economic and cultural life of their countries and is 
an obstacle to the full development of the potentialities of women in the services of the country 
and humanity. Therefore, the Declaration on the Elimination of Discrimination Against 
Women, 1967 proclaims that discrimination against women, denying or limiting as it does their 
equality of rights with men, is fundamentally unjust and constitutes an offence against human 
dignity. Women are entitled to enjoy their right without any distinction as to their race/ colour 
and sex or religion or language. No discrimination can be made against women on the ground 
of sex. They are also entitled to equal protection of law against any discrimination. The state 
is under a duty to repeal all provisions of penal code which discriminates against women. 
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Women have right against discrimination, distinction, or restriction made on the basis of sex 
which has the effect or purpose of impairing or nullifying the recognition, enjoyment or 
exercise by women, irrespective of their marital status, on a basis of equality of men, and 
women, of human rights and fundamental freedoms in the political, economic, social, cultural, 
civil or any other field. 


v) Right to Privacy: Women have right to privacy. No woman can be subjected to arbitrary 
interference with her privacy, family, home or correspondence. (Article 12 of the Universal 
Declaration of Human Rights, 1948.) Accordingly, the International Covenant on Civil and 
Political Rights, 1966 declares that: "No one shall be subjected to arbitrary or unlawful 
interference with his privacy, family, home, correspondence, nor to -unlawful attacks on his 
honour and reputation. Everyone has the right to the protection of the law against such 
interference or attacks. " (Article 17 of the International Covenant on Civil and Political Rights, 
1966.) 


vi) Right to Family and. Marriage: Woman of full age is accorded the right to marry and 
have the right to found a family. They are entitled to equal rights as to marriage, during 
marriage and at its dissolution. (Article 16 of the Universal Declaration of Human Rights, 
1948) The family is the natural and fundamental unit of society and is entitled to protection by 
society and the State. Accordingly, men and women of marriageable age have the right to marry 
and found a family. The state is under a duty to take appropriate measures to ensure equality 
of rights and responsibilities of spouses as to marriage, during marriage, and at its dissolution. 
(Article 23 of the International Covenant on Civil and Political Rights, 1966.) 


vii) Right to Nationality Every woman has the right to a nationality. She cannot be deprived 
of her nationality nor denied the right to change her nationality. (Article 15 of the Universal 
Declaration of Hunan Rights, 1948.) Women have the same rights as men to acquire, change, 
or retain their nationality. Marriage to an alien shall not automatically affect the nationality of 
the wife by rendering her stateless or by forcing upon her the nationality of her husband. 
(Article 5 of the Declaration on the Elimination of Discrimination Against Women, 1967.) 


In 1949 the Commission on the Status of Women expressed the view that a convention on the 
nationality of married women should be prepared and conducted as soon as possible as it would 
assure women of equality with men, especially with respect to the right to nationality, and 
prevents them from becoming stateless upon marriage or at its dissolution. Subsequently the 
draft convention was prepared by the Commission and in 1957; the General Assembly adopted 
the Convention on the Nationality of Married Women. As per this Convention Neither the 
celebration nor the dissolution of a marriage between one of its nationals and an alien, nor the 
change of nationality by the husband during the marriage, shall automatically. affect the 
nationality of the wife. Neither the voluntary acquisition of the nationality of another state nor 
the renunciation of its nationality by one of its nationals shall prevent the retention of its 
nationality by the wife of such national. The alien wife of one of its national may, at her request, 
acquire the nationality of her husband through specially privileged naturalization procedures. 


viii) Right to Favourable Condition of Work Women like men, are entitled to a just and 
favourable. conditions of work, including the right to equal pay for equal work. The state is 
under a duty to take all appropriate measures to eliminate discrimination against women in. the 
field of employment in order to ensure, on a basis of equality of men and women, the same 
rights. 
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ix) Right to Education Women have the right to education. This right includes free elementary 
education at least at the fundamental stages. No one shall be subject to coercion which. would 
impair his freedom to have or adopt a religion or belief of his choice. The state is under a duty 
to ensure to women, equal rights with men in education at all level, equal condition of access 
to and study in all types of educational institutions. It is the -responsibility of the state to take 
all appropriate measures to eliminate discrimination against women in order to ensure to them 
equal rights with men in the field of education and in particular to ensure, on a basis of equality 
of men and women. 


x) Civil and Political Rights Women like men have right to the enjoyment of all civil and 
political rights. Women are also entitled to the right of self-determination. Every citizen shall 
have the right and opportunity, without any distinction of any kind, such as race, colour, sex, 
language, religion, political, other opinion, national or social origin, property, birth or other 
status, and without unreasonable restriction; a) to take part. in the conduct of public affairs, 
directly or through freely chosen representatives; b) to vote and to be elected at genuine 
periodic elections which -shall be universal and equal suffrage and shall be held by secret 
ballot, guaranteeing the free expression of the will of the electors; c) to have access, on general 
terms of equality, to public service in his country. Women are entitled to exercise these rights 
on equal terms with men. 


xi) Economic, Social and Cultural Rights: Women can freely participate in the cultural life 
of the community. The state is under a duty to ensure to women, married or unmarried, equal 
rights with men in the field of economic and social life. Women have the right to equal 
remuneration with men and to equality of treatment in respect of work of equal value. They 
also have the right to leave with pay, retirement privileges and provision for security in respect 
of unemployment, sickness, old age or other incapacity to work. The state is under a duty to 
take all appropriate measures to ensure that women like men equally enjoys a) the right to 
family benefits; b) the right to bank loans, mortgages and other forms of financial credit; c) the 
right to participate in recreational activities, sports and all aspects of cultural life. 


xii) Rights against Exploitation Prostitution and accompanying evil of the traffic in persons 
for the purpose of prostitution are incompatible with the dignity and worth of the human person 
and endanger the welfare of the individual, the family and the community. The Convention for 
Suppression of Traffic in Persons, 1949 therefore declares trafficking as a punishable offence. 
Procuration of any person for purposes of prostitution, even with the consent of that person or 
exploitation of the prostitution of another person even with the consent of that person is 
declared as an offence for the protection of women. Women cannot be exploited through any 
form of slave trade. Slave trade .in all form is prohibited. The state is under a duty to take 
appropriate measures, including legislation, to combat all forms of traffic in women and 
exploitation of prostitution. 


xiii) Rights against Violence: The Nations of the World have become so disturbed at the 
prevalence of violence against women that a number of important steps have been taken to 
combat it. The Committee on CEDAW placed emphasis while examining the report of the state 
parties, both on ascertaining the level of violence against women, whether it is condoned or 
perpetrated by the state arid on what measures are in place to combat it. The United Nations 
appointed a Special Rapporteur on violence against women and that itself had developed a 
Declaration on the Elimination of Violence Against Women. This Declaration was adopted by 
the General Assembly in the year 1994. In that Declaration the General Assembly adopted the 
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affirmation that: "Violence against women both violates and impairs or nullifies the enjoyment 
by women of human rights and fundamental freedoms, and (is) concerned about the long- 
standing failure to protect and promote those rights and freedoms in relation to violence against 
women. 


xiv) Rights as to Freedom of movement and Residence: Women like men have the freedom 
of movement and residence within the borders of each state. This right includes the right to 
leave any country including one’s own and to return to one's own country. 


xv) Rights as to Freedom of Speech and Expression Women are entitled to freedom of 
opinion and expression. This right includes freedom to hold opinions without interference and 
to seek, receive and impart information and ideas through any media and regardless of frontiers. 


xvi) Right as to Freedom of Religion Like men women also enjoys the right to freedom of 
thought, conscience, and religion. This right includes freedom to change her religion or belief 
and also the manifestation of her belief through teaching, practice, worship and observance. 


xvii) Reproductive Rights: Women's reproductive right was first convincingly recognized by 
the International Convention of all Forms of Discrimination against Women, 1979. A proper 
understanding of maternity as a social function, demanding fully shared responsibility for 
child-rearing by both sexes was long overdue. Accordingly, provisions for maternity protection 
and child-care are proclaimed as essential rights and are incorporated into all areas, whether 
dealing with employment, family law; health care or education; were felt by the intellectuals 
and also by the United Nations. Society's obligation extends to offering social services, 
especially child-care facilities that allow individuals to combine family responsibilities with 
work and participation in public life, which requires special measures for maternity protection. 
This was felt by the international community which should not be considered discriminatory. 
The Convention also affirms women's right to reproductive choice. Notably, it is the only 
human rights treaty to mention family planning. States parties are obliged to include advice on 
family planning in the education process and to develop family codes that guarantee women's 
rights "to decide freely and responsibly on the number and spacing of their children and to have 
access to the information, education and means to enable them to exercise these rights. " 


INTERNATIONAL OBLIGATIONS TOWARDS GENDER JUSTICE 


Equipped with time tested scriptural guidelines and constitutional provisions, India has 
abundant strength to deal with the issues of gender justice. That is why India is always on the 
forefront to be a part of international movement to convert the fragile myth of gender justice 
into a palpable reality. Well in keeping with the spirit of our constitutional provisions as 
enshrined in the Preamble, Article 14, Article 15(1), Article 15(3) and Article 21 , India has 
committed itself to almost all international obligations by acceding to the Universal Declaration 
of Human Rights 1948, International Covenant of Civil and Political Rights 1966, International 
Covenant on Economic, Social and Cultural Rights 1966, Beijing Principles of Independence 
of the Judiciary, 1995, International Convention on Political Rights of Women 1954, the 
Declaration of Elimination of Violence against Women 1993 and Convention on Elimination 
of All Forms of Discrimination Against Women. 


Universal Declaration of Human Rights, 1948 (UDHR) 
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To begin with, our international obligations towards gender justice spring from its Preamble 
and Article 16 of Universal Declaration of Human Rights, 1948 (UDHR) specifically. India’s 
concern for issues of Gender Justice stands singled out in view of the fact that India was one 
of the first forty-eight Countries which voted in favour of the adoption of this declaration. The 
Preamble of the UDHR reads as under: "Whereas recognition of the inherent dignity and of the 
equal and inalienable rights of all members of the human family is the foundation of freedom, 
justice and peace in the world, 


Whereas disregard and contempt for human rights have resulted in barbarous acts which have 
outraged the conscience of mankind, and the advent of a world in which human beings shall 
enjoy freedom of speech and belief and freedom from fear and want has been proclaimed as 
the highest aspiration of the common people," 


Similarly, Article 16 of the UDHR binds us morally to take up all types of necessary steps for 
enjoyment of equal rights by men and women to marry and found a family without any fear or 
restriction. It reads as under: "Article 16: (a) Men and women of full age, without any limitation 
due to race, nationality or religion, have the right to marry and to found a family. They are 
entitled to equal rights as to marriage, during marriage and at its dissolution. (b) Marriage shall 
be entered into only with the free and full consent of the intending spouses. (c) The family is 
the natural and fundamental group unit of society and is entitled to protection by society and 
the State.” 


International Covenant on Civil and Political Rights (ICCPR) 


Secondly, India stands morally obligated to the highest ideals of civil and political rights like 
freedom from fear and want in view of the fact that it acceded to the International Covenant on 
Civil and Political Rights on April 10, 1979 (ICCPR). Its Preamble focuses upon our 
responsibility, inter alia, for creation of conducive conditions for enjoyment of our Civil and 
Political Rights. 


Article 3 of the ICCPR which places an obligation on us to: -"...undertake to ensure the equal 
right of men and women to the enjoyment of all civil and political rights set forth in the present 
Covenant." 


Article 23 of ICCPR which highlights the inherent rights of the family reads as under: “Article 
23: (a) The family is the natural and fundamental group unit of society and is entitled to 
protection by society and the State. (b) The right of men and women of marriageable age to 
marry and to found a family shall be recognized. (c) No marriage shall be entered into without 
the free and full consent of the intending spouses. 


States Parties to the present Covenant shall take appropriate steps to ensure equality of rights 
and responsibilities of spouses as to marriage, during marriage and at its dissolution. In the 
case of dissolution, provision shall be made for the necessary protection of any children." 


International Covenant on Economic, Social and Cultural Rights, 1966 (ICESCR) 


Thirdly, we are obligated to create conditions where by everyone enjoys economic, social, 
cultural and political rights in view of the fact that India acceded to International Covenant on 
Economic, Social and Cultural Rights, 1966 (ICESCR) on April,10,1979. The Preamble and 
Article 7 of ICESCR need a special mention in respect of our commitments to Gender Justice 
Issues. 
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Article 7 of ICESCR wants us to:-"recognize the right of everyone to the enjoyment of just and 
favourable conditions of work which ensure, in particular: (a) Remuneration which provides 
all workers, as a minimum, with: (i) Fair wages and equal remuneration for work of equal value 
without distinction of any kind, in particular women being guaranteed conditions of work not 
inferior to those enjoyed by men, with equal pay for equal work; (ii) A decent living for 
themselves and their families in accordance with the provisions of the present Covenant; (a) 
Safe and healthy working conditions; (b) Equal opportunity for everyone to be promoted in his 
employment to an appropriate higher level, subject to no considerations other than those of 
seniority and competence; (c) Rest, leisure and reasonable limitation of working hours and 
periodic holidays with pay, as well as remuneration for public holidays" 


Beijing Principles of Independence of Judiciary 


Fourthly, Indian judiciary is equally obligated to uphold the rule of law not only in view of its 
Constitutional mandate but also in view of the fact that India is a party to the Beijing Principles 
of independence of judiciary which were drawn up and agreed to in 1995. The three core 
objectives and functions of judiciary have been enumerated as under: (a) To ensure that all 
persons are able to live securely under the Rule of Law; (b) To promote, within the proper 
limits of the judicial function, the observance and the attainment of human rights; and (c) To 
administer the law impartially among persons and between persons and the State." 


CONVENTION ON THE POLITICAL RIGHTS OF WOMEN, 1954 


Fifthly, our international obligations flow from our signing and ratification of the Convention 
on the Political Rights of Women, 1954. This convention obligates us to ensure the under 
mentioned Political rights of women:- (a) Women shall be entitled to vote in all elections on 
equal terms with men, without any discrimination; (b) Women shall be eligible for election to 
all publicly elected bodies, established by national law, on equal terms with men, without any 
discrimination; and (c) Women shall be entitled to hold public office and to exercise all public 
functions, established by national law, on equal terms with men, without any discrimination. 


DECLARATION ON ELIMINATION OF VIOLENCE AGAINST WOMEN 


Sixthly, the ratification of the CEDAW by India places upon us an onerous obligation to 
eliminate all forms of discrimination against women. India was in full agreement with Article 
14 of the DEVW which provided that: - 


SE State should pursue by all appropriate means and without delay a policy of eliminating 
violence against women and, to this end should: (d) develop penal, civil, labour and 
administrative sanction and domestic legislation to punish and redress wrongs caused to 
women; women who are subjected to violence should be provided with access to the 
mechanism of justice and, as provided for by national legislation, to just and effective remedies 
for the harm that they have suffered; State also informed women of their rights in seeking 
redress through such mechanisms." 


It is in continuation of our above-mentioned commitments that India ratified the Convention 
on Elimination of all forms of Discrimination against women (CEDAW). Therefore Article 
11(1) of CEDAW enjoins upon States parties to: - 


NOTES ON GENDER JUSTICE & FEMINIST JURISPRUDENCE 


eases: take all appropriate measures to eliminate discrimination against women in the field of 
employment in order to ensure on the basis of equality of men and women, the same rights in 
particular (a) the right to work as an inalienable right of all human beings; (b) the right to 
protection of health and to safety in working conditions, including the safeguarding of the 
function of reproduction." 


Besides, Article 22 of CEDAW inspires us to put an end to gender specific violence and Article 
24 of CEDAW obligates us to take all necessary measures to protect women from sexual 
harassment and other forms of coercion in the work place. 


It must be emphasized here that in the sphere of International Law, it is CDEAW that accorded 
primacy and supremacy to women’s Human Rights. That is why definition of discrimination 
against women under Article 1 of CEDAW was clarified as inclusive of Gender based violence 
in the following words: - 


"The definition of discrimination includes gender-based violence, i.e., violence that is directed 
against woman because she is a woman or that affects woman disproportionately. It includes 
acts that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and 
other deprivations of liberty. Gender based violence may breach specific provisions of the 
Convention regardless of whether those provisions expressly mention violence......” 


Convention on Elimination of all forms of Discrimination against Women (“CEDAW”) 


— Art. 1 defines “discrimination against women” as “....physical, sexual and psychological 
violence occurring in the family, including battering, sexual abuse of female children in the 
household, dowry related violence, marital rape, female genital mutilation and other traditional 
practices harmful to women, non- spousal violence and violence related to exploitation....” 


— Art. 1 is clarified by Recommendation 19 to include gender-based violence: “The definition 
of discrimination includes gender-based violence, i.e., violence that is directed against woman 
because she is a woman or that affects woman disproportionately. It includes acts that inflict 
physical, mental or sexual harm or suffering, threats of such acts, coercion and other 
deprivations of liberty. Gender based violence may breach specific provisions of the 
Convention regardless of whether those provisions expressly mention violence...” 


— Art 11(1): States parties shall take all appropriate measures to eliminate discrimination 
against women in the field of employment in order to ensure on the basis of equality of men 
and women, the same rights in particular (a) the right to work as an inalienable right of all 
human beings; (b) the right to protection of health and to safety in working conditions, 
including the safeguarding of the function of reproduction. 


— Art. 22: equality in employment can be seriously impaired when women are subjected to 
gender specific violence such as sexual harassment in the work place 


— Art 24: State parties to include in their reports information about sexual harassment, and on 
measures to protect women from sexual harassment and other forms of violence of coercion in 
the workplace 


The UN Committee on the Elimination of Discrimination against Women (“CEDAW 
Committee”) has recommended that the country should “widen the definition of rape in its 
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Penal Code to reflect the realities of sexual abuse experienced by women and to remove the 
exception of marital rape from the definition of rape...” 


Two-Pronged Strategy 


A perusal of our above stated international obligations towards gender justice leads us to 
conclude that all our commitments aim at preservation of basic human dignity for womankind 
in all respects. This ideal spur us to create such conditions as are conducive to women for full 
flowering of their lives through utilization of their full potential. This means we are obligated 
to uphold equality among men and women by providing them with equal opportunities for 
employment, work and professional growth without any discrimination. 


JUDICIAL ATTITUDE TOWARDS GENDER JUSTICE 


Fundamental Rights and women: As mentioned earlier, the Constitution of India guarantees all 
such rights to women which are given to men. Women thus enjoy the Right to Equality, the 
Right to freedom, the Right against exploitation, the Right to freedom of religion, Cultural and 
Educational Rights and the Right to Constitutional remedies. 


It was rightly decided in the landmark case of Nargesh Meerza vs Air India that a woman 
shall not be denied employment merely on the ground that she is a woman. This leads to 
violation of Article-14 of the Constitution. In the present case, an air-hostess of Air India 
challenged the service rules of Air India where air hostesses were barred from getting married 
within a period of 4 years from the date of their joining. The rule further stated that the 
airhostesses shall lose their jobs if they become pregnant and also that they will retire at the 
age of 35 years (exception can be made only if managing director extends the term by 10 years 
at his own discretion). The Apex Court that that even though the first provision is reasonable, 
the second and third provisions are cruel, arbitrary and unconstitutional. 


In the case of C.B Muthamma vs Union of India, a writ petition was filed before the Apex 
Court which challenged Rule-8(2) of the Indian Foreign Service (Conduct and Discipline) 
Rules, 1961. In this rule it was stated that an unmarried woman member before getting married 
must take the permission of the Government and even after marriage she might be asked to 
resign the office any time if it is found that her family life is affecting her work efficiency. The 
Apex Court in this case declared the rules relating to seniority and promotion in Indian Foreign 
Service to be unconstitutional and violative of Article-15 of the Indian Constitution. Along 
with this, the court held that the rules contain essence of masculinity in them, as if an attempt 
has been made to dominate the weaker sex. 


In the case of C. Rajakumari vs Commissioner of Police, Hyderabad a question was raised 
before the Andhra Pradesh High Court pertaining to the fact whether the beauty contests which 
indecently represents a women’s body, figure & form is a violation of Article 15 of the 
Constitution. The court held that if any beauty contest degrades the body or any part of in such 
a way that it is indecent and is injurious to public morality then such beauty contest would be 
violative of the provisions of Indecent Representation of Women(Prohibition) Act,1986 and 
also unconstitutional as it violates Articles-14,21 and 51A. 


In the case of Vishal Jeet vs Union of India, the petitioner filed a writ petition by way of 
public interest litigation and seeked certain directions from the court. He wanted the court to 
look into issues of red light areas and forced prostitution. He also wanted the court to look into 
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the system of devdasi and yogins which are famous systems of dedication of young girls to 
deities and a way of prostitution. Considering all the aspects of matter before it, the Supreme 
Court issued certain directions. The court observed that on the strength of Article 23(1) of the 
Constitution the legislature has passed the Immoral Traffic (Prevention) Act,1956 and it gave 
certain directives to the State Govts and Union territories to take steps to eradicate child 
prostitution and set up adequate rehabilitative homes. 


In the case of Suchita Srivastava and another vs Chandigarh administration, a women’s 
right to make reproductive choice is a part of personal liberty conferred under Article-21 and 
that may include procreation as well as abstaining from procreation. The court further stated 
that a woman has the right to refuse to participate in sexual activity. 


In the case of P.B. Vijaykumar and another vs Govt of Andhra Pradesh, the petitioner 
challenged Rule-22A (2) of Andhra Pradesh State and Subordinate Service Rules as violative 
of Articles-14 and 16(4) of the Indian Constitution. Sub Rule 2 of rule-22A is read as “In the 
matter of direct recruitment to posts for which women and men are equally suited, other things 
being equal, preference shall be given to women and they shall be selected to an extent of at 
least 30% of the posts in each category of O.C, B.C., S.C. & S.T. quota.” The petitioner argued 
that the State cannot make any reservation in favour of women in relation to appointments or 
posts under the State because this would lead to discrimination on the ground of sex in public 
employment or appointment to posts under the State and would be violate Art16(2). The court 
here held that while dealing with employment under the State both articles-15 and 16 has to be 
kept in mind. The court also stated that the power conferred by Article-15(3) is wide enough 
to cover the entire range of state activity including employment under state. The court clearly 
stated that Rule-22A (2) provides for preference being given to women to the extent of 30% of 
the posts, other things being equal and thus it is not reservation for women in the normal sense 
of the term. The court held that this rule is within the ambit of Art-15(3) and hence 
constitutional. Now, this judgment was given by a Bench headed by Justice Manohar Sujata. 
Her contention was that since women of India have been socially and economically 
handicapped for centuries, they were not adequately represented in the socio-economic 
activities of the nation and thus Article-15(3) to bring about equality between men and women. 
Thus, preference for women to the extent of 30% is just in the light of Art-15(3). Justice Sujata 
being a lady judge herself may have been a little bias while setting aside the judgement of High 
Court as it strikes down the second part of Rule-22A (2). 


In the case of Abdul Aziz vs State of Bombay, the constitutional validity of Sec-497 (adultery) 
of the Indian Penal Code was challenged on the ground that it is violative of Articles-14 and 
15(1) of the Constitution. In case of an offence of adultery, the Indian Penal Code,1860 
punishes only the male counterpart and exempts the woman from punishment. The petitioner 
argued that this section is violative of the principle of Right to Equality because even though, 
in case of adultery, a woman is equally liable as that of her male counterpart, she is exempted 
from the eyes of Law. If we read Sec-497 of the Indian Penal Code it is clear to us that the 
section punishes the offence of adultery committed with a married woman without the consent 
of her husband. Thus, if a sexual intercourse happens between a married man and an unmarried 
woman, or a widow, or a married woman whose husband gives consent, the crime would not 
be constituted. Thus, the petitioner argued that this section intends to make an irrational 
classification between men and women. However, the Apex Court rejected the contention and 
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said that it is a commonly accepted notion that it is a man who is the seducer and not the 
woman. Also, the classification was not based on sex alone. 


In the case of Savitri vs Bose, decision of the excise authorities to prefer men over women in 
granting licenses for opening of liquor shops was struck down. It was held by the Allahabad 
High Court that such discrimination was not permitted under Art 15(1) and 15(3) of the 
Constitution. 


Leela vs State of Kerala, demands special attention. In this case Sec-66(1)(b) of the Factories 
Act was challenged on the ground that it violates Articles-14, 15 and 16 of the Indian 
Constitution. But the petition was dismissed on the ground that Sec66(1)(b) contains in itself a 
special provision in favour of woman. The Kerala High Court held that the Factories Act is a 
piece of social welfare legislation and the basic objective of Sec66(1)(b) is to regulate the 
working hours. The section ensures that women are not taken away from their families or 
exposed to hazardous work in factories at night. The court also held that the very nature of the 
women is commitment to the family and thus lady constables are not asked to go to patrol at 
night, lady waitresses in hotels are not asked to work at night. 


In the case of Randhirsingh vs Union of India, the Apex Court talked about the doctrine of 
equal pay for equal work. It was held that the doctrine is applicable in case of both men and 
women. Art-39(d) of the Indian Constitution provides that there shall be equal pay for equal 
work for both men and women. But Article-37 on the contrary says that directive principles are 
not enforceable in nature. But when fixation of pay scales of government employees is based 
on unreasonable classification which violates Art-14 and Art-16 of the Constitution, the courts 
are allowed to enforce the doctrine of equal pay for equal work. Thus, the court held that the 
principle of equality is enshrined in the provisions of the Equal Remuneration Act,1976. 


